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As Director of the Division of Medical Assistance and Health Services. I 

have reviewed the record in this case, including the Initial Decision, the OAL 

case file, the briefs filed, the exceptions submitted by both parties and the 

documents in evidence. Petitioners and Respondent filed exceptions. 

Procedurally, the time period for the Agency Head to file a Final Agency Decision 

in this matter is July 14 , 2008, in accordance with an Order of Extension. 

Based on my review of the record, I hereby REVERSE the Initial Decision 

as inconsistent with federal law. This matter concerns date on which the transfer 

penalty should start for Petitioners. All admit that they transferred assets for the 

purpose of impoverishing themselves to qualify for Medicaid. The transferred 

amounts ranged from $41,927.81 (O.B.) to $128,986.26 (J.B.). They also are 

not residing in nursing facilities but in the community. Petitioners were denied 

Medicaid eligibility due the transfers. 

Petitioners argue that New Jersey's actions regarding their eligibility have 

created only two options (1) to enter the nursing facility for 30 days or (2) wait 

five years. What Petitioners' fail to acknowledge that this situation is of their own 

making and that they can have family members return the assets. They may 

also seek a hardship waiver, however, to meet that criterion they would have to 

take legal action against those relatives if they did not return the assets willingly. 

Petitioners have failed to pursue either option and prefer to argue that they 

should be able to wait out the penalty period in the community 

This case turns on the reading of the Medicaid provisions of the Deficit 

Reduction Act of 2005, which was passed in large part to stop elder law 

attorneys from "exploit[ing] loopholes to get people with means onto Medicaid." 

http://finance.senate.gov/hearings/statements/020906cg.pdf The section in 
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question deals with the start date of the transfer penalty, which Petitioners' all 

agree should be imposed. 

c) Taking into account certain transfers of assets. 
(1) 

(A) In order to meet the requirements of this subsection for 
purposes of section 1902(a)(18) [42 USCS § 1396a(a)(18)1, the 
State plan must provide that if an institutionalized individual or the 
spouse of such an individual (or, at the option of a State, a 
noninstitutionalized individual or the spouse of such an individual) 
disposes of assets for less than fair market value on or after the 
look-back date specified in subparagraph (B)(i), the individual is 
ineligible for medical assistance for services described in 
subparagraph (C)(i) (or, in the case of a noninstitutionalized 
individual, for the services described in subparagraph (C)(ii)) during 
the period beginning on the date specified in subparagraph (D) and 
equal to the number of months specified in subparagraph (E). 

(B) (i) The look-back date specified in this subparagraph is a 
date that is 36 months (or, in the case of payments from a trust or 
portions of a trust that are treated as assets disposed of by the 
individual pursuant to paragraph (3)(A)(iii) or (3)(B)(ii) of subsection 
(d) or in the case of any other disposal of assets made on or afler 
the date of the enactment of the Deficit Reduction Act of 2005 
[enacted Feb. 8, 20061, 60 months) before the date specified in 
clause(ii). 

(ii) The date specified in this clause, with respect to-- 
(I) an institutionalized individual is the first date as of which 

the individual both is an institutionalized individual and has applied 
for medical assistance under the State plan, or 

(11) a noninstitutionalized individual is the date on which the 
individual applies for medical assistance under the State plan or, if 
later, the date on which the individual disposes of assets for less 
than fair market value. 

(C) 
(i) The services described in this subparagraph with respect 

to an institutionalized individual are the following: 
(I) Nursing facility services. 
(11) A level of care in any institution equivalent to that of 

nursing facility services. 
(Ill) Home or community-based services furnished under a 

waiver granted under subsection (c) or (d) of section 191 5 142 
USCS $j 1396n(c) or (d)] 

(D) (i) In the case of a transfer of asset made before the date of 
the enactment of the Deficit Reduction Act of 2005 [enacted Feb. 8, 
20061, the date specified in this subparagraph is the first day of the 
first month during or after which assets have been transferred for 



less than fair market value and which does not occur in any other 
periods of ineligibility under this subsection. 

(ii) In the case of a transfer of asset made on or after the date 
of the enactment of the Deficit Reduction Act of 2005 [enacted Feb. 
8, 20061, the date specified in this subparagraph is the first day of a 
month during or after which assets have been transferred for less 
than fair market value, or the date on which the individual is eligible 
for medical assistance under the State plan and would otherwise be 
receiving institutional level care described in subparagraph (C) 
based on an approved application for such care but for the 
application of the penalty period, whichever is later, and which does 
not occur during any other period of ineligibility under this 
subsection. 

42 U.S.C.A. 1396p 

The Initial Decision reads the clause "would otherwise be receiving 

institutional level care described in subparagraph (C)" in isolation and finds that 

since it is in future tense. Congress permits the penalty period to run while the 

individual is in the community. 

However, the both clauses must be read together. For Petitioners "the 

date on which the individual is eligible for medical assistance under the State 

plan" is contingent on their actual receipt of waiver services. In the Stipulation of 

Facts, Petitioners claim that but for the uncompensated transfer they were 

eligible for benefits under the waiver program. This is not the same as being 

eligible for medical assistance under the State plan. 

Due to Petitioners' income level, they could only be found eligible for State 

plan services by virtue of residing in a nursing home or through the waiver 

program. As they are not in a nursing home, they must show that they are 

eligible through the waiver program. As Petitioner are not receiving waiver 

services, they are not eligible for services under the State plan. 



To be eligible under a section 1915 waiver, a person must actually be 

receiving services. Further, 42 U.S.C.A 1915(c)(l) states that "The Secretary 

may by waiver provide that a State plan approved under this title may include as 

"medical assistance" under such plan payment for part or all of the cost of home 

or community-based services (other than room and board) approved by the 

Secretary which are provided pursuant to a written plan of care to individuals 

with respect to whom there has been a determination that but for the provision of 

such services the individuals would require the level of care provided in a 

hospital or a nursing facility or intermediate care facility for the mentally retarded 

the cost of which could be reimbursed under the State plan." No such services 

are being provided to Petitioners. 

42 C.F.R. 435.217 provides that a state may provide services in the 

community to individuals that would be eligible for Medicaid if institutionalized 

and that individual actually "receives the waivered services." Since the home 

and community based waiver program uses the institutional income limit (300% 

of the Federal Benefit Rate) to access both waiver and State Plan services, the 

individual must actually be receiving a waiver service in order to access State 

Plan services. For example, if an individual stops using waiver services, they are 

no longer eligible for the waiver and lose access to State Plan services. Similarly 

if a waiver program's slots are full, those individuals on the waiting list are not 

considered eligible and cannot access services. Their eligibility is contingent on 

the receipt of waiver services. Without the provision of waiver services, 

Petitioners' Medicaid eligibility does not exist. 

Nor can an individual procure similar home and community based services 

outside a waiver so as to mimic eligibility. Congress was very general in defining 
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the first two levels of care as nursing facility and level of care services equivalent 

to nursing facility services. 42 U.S.C.A. 1396p(c)(l)(C). However, when 

describing home and community services, Congress defined those services 

furnished under a waiver. There was no need to qualify 42 U.S.C.A. 

1396p(c)(l)(C) "is receiving" services since by virtue of the definition of 

institutional level services, Congress specified that the waiver services must be 

furnished under 42 U.S.C.A. 1396n(c). In the community, there is no way to 

ascertain whether the individual is receiving services so that Congress specified 

that the penalty period begins only if home and community based services are 

furnished under a waiver, thus penalizing the individual for the transfer as those 

services would no longer be paid for by Medicaid. 

The Initial Decision finding would permit individuals in the community to 

operate under the old rules, whereby the penalty period can lapse before any 

financial hardship on the individual. Under the old rules the start date was the 

date of transfer. Individuals were coached to transfer assets in such a way as to 

either wait out the penalty period or the look back period. The DRA sought to 

stop the choreographed transfers that resulted in little, if any, penalty and create 

a financial burden that would give pause to individuals who sought to protect 

assets at the taxpayers' expense. 

The DRA was designed to make the penalty period more onerous as a 

disincentive for individuals who transferred assets. Under Petitioners' argument, 

individuals, such as themselves would have a different outcome than those in a 

nursing facility. In a nursing facility, Medicaid's refusal to pay for care creates a 

financial burden as medical charges are accrued. There is no penalty as 

Medicaid cannot refuse to pay for services as there are no services furnished 
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under the waiver being accessed. Thus, Congress crafted a start date of the 

penalty period that would have some teeth - namely not permit individuals to wait 

out the penalty in the community. 

Simply put, if you are seeking to shift the cost of nursing home care to the 

taxpayers by giving away assets so as to artificially create impoverishment, there 

must be a financial price to pay. Based on the basic eligibility rules, the penalty 

can only apply to those eligible for waiver services as the receipt of which is an 

eligibility requirement for that particular category. 

I FIND that there is no comparability issue as this case deals with the 

actual receipt of waiver services before Petitioners' penalty periods begin, not the 

treatment of their assets and income. Moreover, it is disingenuous to argue the 

same treatment as nursing home patients since the Petitioners are seeking 

waiver services which is entirely based on permitting states to waiver of the 

requirements of section 1902(a)(l) (relating to state-wideness), section 

1902(a)(1 O)(B) (relating to comparability), and section 1902(a)(l O)(C)(i)(llI) 

(relating to income and resource rules applicable in the community). 

The income level in the community is much lower than the one afforded to 

those seeking institutional level of care services either through nursing facility 

services or services furnished under the waiver. If Petitioners want to be treated 

like nursing facility patients, they need to enter such a facility. Without the receipt 

of waiver services, Petitioners are not eligible under the waiver or entitled to the 

higher income levels afforded waiver recipients. Without eligibility, there is no 

start date for the penalty period. 



+\ 
THEREFORE, it is on this ' 4 day of JULY 2008, 

ORDERED: 

That the Initial Decision is hereby REVERSED. 

;7 W, RW 
~ o h f l  R. Guhl. Director 
~ i v g i o n  of Medical Assistance 

and Health Services 


