
AMERICAN BAR ASSOCIATION

SECTION OF DISPUTE RESOLUTION

11TH ANNUAL SPRING CONFERENCE PRESENTATION

ELDER MEDIATION: AN ETHICAL APPROACH

Presenters: 

Marcie Cooper, MSW, LCSW, C-ASWCM; Anthony J. Serra, Esq.; 

Donald D. Vanarelli, Esq.; and Nina E. Weiss, Esq.

Founders, Elder Mediation Center of New Jersey
INTRODUCTION
“Peace is not the absence of conflict, but the presence of creative alternatives for responding to conflict”

Dorothy Thompson


As the Founders of the Elder Mediation Center of New Jersey will explore in their Conference Presentation and in the articles accompanying this Introduction, elder mediation and, in particular, the “ethical approach” of elder mediation, should be considered for elder clients and their families in conflict.


Aging is a time of transition. With Americans living increasingly long lives, coping with the physical, emotional and cognitive changes attendant to the aging process is a challenge faced by a growing number of elders and their loved ones. How a client deals with the transition brought by the aging process can have a lasting effect on the client’s well-being, and on the well-being of family members and loved ones. Often the changes experienced by aging parents lead to disagreements among family members.


Although a family conflict may have been developing over an extended period of time, events such as the death of a spouse, the elder’s remarriage or physical, mental or financial decline, often cause that conflict to reach crisis level. Care planning issues may arise after a guardian, or co-guardians, have been appointed by the court, or after a child takes action pursuant to a parent’s power of attorney. These areas of conflict usually involve a tension between the issue of the elder’s safety and the competing issue of his or her autonomy. Disputes involving the elderly may reach the point at which adult siblings feel their only hope of resolution is through litigation. When such conflicts have reached a crisis (or, ideally, well before that point), attorneys may wish to recommend that their client consider the option of elder mediation to resolve the conflicts.

I.
WHAT IS ELDER MEDIATION?

Elder mediation, like elder law, is defined by the client to be served. Elder mediation is the mediation of any dispute that involves elders, the disabled, their families or others in their lives.  


Elder disputes often possess traits that may make elder mediation a particularly attractive option for elders and their loved ones. For example, elder disputes routinely involve members of an immediate or extended family, who wish to maintain a long-term relationship. In spite of the current conflict, family members often recognize that litigation may lead to the destruction of close family relationships.  As a result, an alternative to litigation that may help resolve the conflict is particularly attractive.


The successful resolution of family disputes involving elders is much more complex and requires a more creative solution than the “win-lose” principles embodied in traditional litigation. These disputes often involve issues, emotions, and conflicts that may have been underlying family relationships for many years, involving much deeper issues than the parties themselves may understand, such as unspoken and unacknowledged beliefs and feelings. By acknowledging the complex background of a particular family conflict, and providing a forum to address these complex issues, elder mediation offers a more creative way of resolving the issues. 


Mediation is less expensive and less time-consuming than litigation. In addition, because disputes regarding the elderly often involve very private personal, family, medical, or financial issues, mediation offers a private dispute resolution alternative to the public disclosure resulting from litigation. 


The opinions of the elderly family member often tend to be either disregarded as unrealistic, or overshadowed by the opinions of well-meaning relatives. For this reason, central to the successful practice of elder mediation is the recognition that the elder is the most important participant: his or her voice must be heard, and respected, if the conflict is to be resolved.


Elder mediation is a developing field and, to be sure, its use in the guardianship context is a recent phenomenon, as Anthony J. Serra, Esq. points out in his annexed article, Using Elder Mediation in Adult Guardianship Cases: A New Approach for the Court Appointed Attorney.


In fact, there is very limited case law in New York addressing elder mediation issues. See, e.g., In re Francis M., 2009 WL 37383 (N.Y.A.D. 3 Dept.) (noting that the pending litigation between co-guardians of an incapacitated person proceeded after the co-guardians’ efforts at mediation were unsuccessful). However, those cases tend to illustrate the court’s acceptance of mediation as a preferred alternative to litigation in this context. See In re Black, 2002 WL 31507080 (N.Y. Sup. 2002) (in a property rights litigation by an adjacent landowner against an incapacitated person, the guardianship court may hold a hearing to decide if mediation of the controversy is appropriate to minimize the expenses to the ward’s estate and expeditiously dispose of the controversy); see also Michels v. Phoenix Home Life Mutual Insurance Co., 1997 WL 1161145 (N.Y. Sup. 1997) (rejecting an objection to alternative dispute resolution for class action plaintiffs who are “poor, unsophisticated or disabled,” finding that “the [alternative dispute resolution process] is ideally suited” for those individuals).

However, despite its limited treatment in case law, elder mediation may provide a transformation of the typical guardianship inquiry (i.e., the adversarial issue of whether the person is incapacitated and, if so, who should be the guardian). As Mr. Serra explains in his annexed article, Using Elder Mediation in Adult Guardianship Cases: A New Approach for the Court Appointed Attorney, our courts now recognize the need for “limited” guardianships, signaling a somewhat belated acknowledgement that there exists a spectrum of mental incapacity and that limiting an elder’s right of self-determination should be limited accordingly. Nevertheless, the reality is that the mechanism for achieving this goal of achieving the least-restrictive protective arrangement for the elder is flawed, because the typical guardianship addresses only whether the person is incapacitated and who should be appointed guardian; and the development of a care plan is left to the discretion of the guardian. Id. 


As Mr. Serra’s article opines, introducing elder mediation into guardianship actions allows for a more comprehensive inquiry, particularly critical in cases in which the elder is not totally incapacitated, but falls somewhere within the spectrum of incapacity:

it is doubtful that the courts will be in a position to devote the time, energy and resources necessary to properly decide limited guardianship cases. Deciding where those limitations may actually lie and developing a narrowly tailored support system to address a person’s specific needs requires a thorough assessment of the person’s mental and cognitive capacity, to be sure, but equally important is the need for a thoughtful and comprehensive assessment of the person’s living situation, available support in the form of family and friends..., options for addressing care and housing needs, the availability of community services and resources and, of course, the willingness on the part of the person to accept the help of others. 

Id.


As Mr. Serra concludes, the narrow issues of a traditional guardianship (whether a guardian should be appointed and who that guardian should be) “no longer take front and center stage, but rather the principal effort now becomes: what are the person’s needs, what does the person want and how can the person’s needs and wants best be reconciled and addressed.” Id.


 Elder mediation is also emerging as a preferred method of addressing conflicts relating to individuals with disabilities. The annexed article by Nina E. Weiss, Esq., entitled The Optimal Approach to Managing and Resolving Conflicts Involving Individuals Living with Developmental Disabilities and their Families: Mediation, explains that individuals with developmental disabilities present a unique category for dispute resolution because, although the disabled individual may have diminished capacity to engage in the dispute resolution process, he or she may also maintain a requisite level of capacity to engage in employment, reside alone, and make medical and other personal decisions. While issues involving the developmentally disabled may be “resolved” through litigation, “there are degrees of incapacity just as there are degrees of dementia, mental retardation and mental illness... [and] the courts as a forum for conflict resolution are not particularly equipped to deal with these gray areas.” Id.


Possible areas of conflict involving the developmentally disabled included contested guardianship issues, or, in the case of divorced parents, what Ms. Weiss calls the “custody dispute, round two”: issues that emerge for parents of a disabled child reaching the age of majority, in which the parents struggle with whether their child is able to make life decisions:

The family has a better chance through mediation of achieving a compromised and principled result that appropriately balances the need to protect the individual from harm on the one hand and the need to respect the individual’s autonomy and civil rights on the other.

Id.


In her article, Ms. Weiss describes other potential areas of conflict that tend to arise more frequently with the tendency of disabled individuals to live increasingly independent lives within the community. Such areas include disputes with a neighbor or landlord, as well as employment issues. In these areas of dispute, elder mediation recognizes that the individual’s capacity issues must be addressed, in the least restrictive manner, in order to resolve the conflict and preserve important relationships between the disabled individual and his or her neighbors, landlord or employer. Id.


In sum, there are substantial benefits offered by elder mediation, as opposed to traditional litigation. Thus, rather than being viewed as a form of alternative dispute resolution, it is Ms. Weiss’s expectation that “as time goes on, individuals will resort to mediation as the first line of defense in an attempt to resolve these conflicts.” Id.

II.
THE ISSUE OF CAPACITY


The issue of capacity is a critical threshold issue in the elder mediation process. As one New York court has observed, in recent years the court’s evaluation of competence and capacity has evolved, with courts now embracing “the more nuanced view ... that an individual may be perfectly ‘competent’ in one area, and ‘incompetent’ in another.” Matter of Khazaneh, 834 N.Y.S.2d 616, 619 (Cty Ct. 2006). 


As set forth below, the legal standards vary for differing types of capacity. 


The standards used to determine testamentary capacity are: 

(1) whether the testator “understood the nature and consequences of executing a will; (2) whether [the testator] knew the nature and extent of the property [the testator] was disposing of; and (3) whether [the testator] knew those who would be considered the natural objects of [the testator’s] bounty and [his or her] relations with them.” 

Matter of Kumstar, 66 N.Y.2d 691 (Ct. App. 1985). The capacity to make a will is less demanding than the capacity required to execute any other legal instrument. Matter of Silverman, 851 N.Y.S.2d 61 (Surr. Ct. 2007).


The same standards apply to determine capacity to make a valid contract, trust or gift. Silverman, supra. Generally speaking, the individual must have the ability to understand the nature of the transaction, the extent of his or her property, the objects of his/her bounty and the manner in which the distribution is being made. 38A C.J.S. Gifts §12. 


Notably, the fact that an elder suffers delusions or is irrational and forgetful at various times before and/or after a transaction does not establish that the elder lacked capacity at the time of that transaction. As explained in the context of a testamentary disposition in Matter of Hedges, 473 N.Y.S.2d 529 (App. Div. 2d Dept. 1984):

It has long been recognized that old age, physical weakness and senile dementia are not necessarily inconsistent with testamentary capacity as long as the testatrix was acting rationally and intelligently at the time the [instrument] was prepared and executed....[E]vidence relating to the condition of the testatrix before or after the execution is only significant insofar as it bears upon the strength or weakness of mind at the exact hour of the day of execution.

Id.


The foregoing observation by the Hedges court is of particular import in the practice of elder mediation. The elder mediation process envisions the possibility for active participation by an elder, even in cases of diminished capacity. The fact that an elder may be physically or mentally disabled, forgetful, irrational, delusional, or suffering from dementia does not prevent that elder from participating in the mediation, particularly with the assistance of a geriatric care manager, as necessary. 


In fact, as set forth in Section IV of this Introduction and in the annexed article by Marcie D. Cooper, MSW, LCSW, C-ASWCM, entitled An Ethical Approach to Elder Mediation: The Role of the Certified Social Work Case Manager, even if the elder is impaired to the point that he or she is totally incapacitated, participation is still guaranteed in the ethical approach to elder mediation by the inclusion of the geriatric care manager as the elder’s advocate.

III.
THE ELDER MEDIATION PROCESS


As opposed to litigation, mediation is a voluntary process in which a neutral third party helps guide the parties in conflict toward an understanding of their dispute; control of family issues and emotions; compromise and resolution of that conflict; and, perhaps, toward a new way of relating to family members.  


While not typical in a traditional civil mediation, elder mediation often involves non-legal professionals such as a financial consultant, family counselor, or geriatric care manager.


The Elder Mediation Center of New Jersey employs a mediation model that has been coined the “ethical approach to elder mediation.” As Marcie D. Cooper, MSW, LCSW, C-ASWCM, explains in her accompanying article entitled Elder Mediation: An Ethical Model, although professional geriatric care managers may become involved in typical elder mediation contexts, the ethical approach is a significant departure from traditional mediation models. With the ethical approach, the geriatric care manager serves as advocate for the best interests of the elder, rather than as the mediator or as a consultant or “expert” for one of the parties. The ethical approach strives to achieve a measure of autonomy for the elder, by having the mediator (traditionally an attorney) act as the “neutral” party, and the geriatric care manager act as an advocate for the elder. Id. 


For example, in her article entitled An Ethical Approach to Elder Mediation: The Role of the Certified Social Work Case Manager, Marcie D. Cooper, MSW, LCSW, C-ASWCM, examines how social work case management provides a critical component of an “ethical approach to elder mediation.” As Ms. Cooper explains, although elder mediation is ultimately designed to serve the older adult, that elder, who is central to the dispute and who often has the most at stake in the mediation, may be under- or unrepresented because of limited or lack of capacity. Within the ethical approach, an initial evaluation of the elder is performed by a health care professional in order to assess the elder’s capacity. If the elder has limited cognitive capacity, the social work case manager will be involved during the mediation process to ensure that the elder participates meaningfully in the process. If the elder lacks sufficient capacity to participate in the mediation process, the social worker steps into the shoes of the elder and advocates on the elder’s behalf. As Ms. Cooper explains, by employing the ethical approach to elder mediation, the case manager’s involvement can assist the parties in achieving optimal results:

A detailed plan of care addresses the medical, psychological, social, safety and spiritual needs of the [elder]. The social worker helps the parties generate and explore options and exchange information with the goal of arriving at an acceptable, ethical solution.  

Id.


Ms. Cooper’s article describes one such successful elder mediation in which she was involved, in which two siblings, who were co-agents under their elderly parents’ powers of attorney, had retained separate counsel and were on the brink of litigation regarding control of their parents’ personal and financial affairs:

An attorney mediator was retained and I was brought in to assist in the mediation process. The plan of care laid the framework for the continual care of the parents. Although both parents lacked full capacity for self-care, they did express the desire to remain in the home where they had lived for 37 years. The issue was resolved by allowing the parents to return to their home with live-in care provided by a licensed home health agency. A financial advisor was brought in to manage the bill-paying and report to the children. A professional geriatric care manager was hired to monitor the plan of care and ensure that the parents’ needs were met. The ultimate decision was that the two children maintained ultimate decision-making power but the day-to-day needs were managed by professionals.

Id.

 
The elder mediation process is designed to be flexible. Thus, although not every mediation will follow this outline, the mediation typically involves the following stages:

1.
Pre-mediation (Intake) - (a) Determine if the case is appropriate for mediation; and (b) identify those who should attend the mediation (not just family members - may be trusted advisors, friends, financial planners, etc.).

2.
Forum with all parties - The mediator strives to ensure that the voices of all interested parties, particularly that of the elder/disabled person, are heard and respected.  

3.
Capacity evaluation and needs assessment by geriatric care manager.

4.
Identification and analysis of the issues - Elder disputes often involve issues, emotions, and conflicts that may have been underlying family relationships for many years.  The mediator guides the parties toward confronting, overcoming and resolving these disputes in a more creative and comprehensive way.

5.
Mediation sessions - Mediation sessions may occur with all parties together, or may “caucus” into smaller groups.  The parties “brainstorm” and generate a range of options for solving the problem.  If the mediator believes that the parties would benefit from the involvement of other professionals (such as a financial consultant or family counselor), these outside professionals may be included in the mediation session(s).

6.
Memorializing the agreement - Where warranted, the mediator will draft a Memorandum of Understanding which will specifically identify the issue(s) addressed and the parties’ resolution of those issues.   

7.
Post-mediation sessions - The elder mediation process often leads participants to strengthened family relationships in which future conflicts can be resolved easily.  

Iv.
skill set of the effective elder mediator


Not surprisingly, perhaps the most important of the elder mediator’s requisite skills is listening and communication: the mediator must recognize both verbal and nonverbal messages of the parties, and must consider not only the substantive/content aspect of the message, but also the affective/feeling aspect, keeping in mind that the mediation is often “about” much more than the discrete issue that has brought the parties to the table.


The mediator must exhibit empathy and be non-judgmental. An understanding of the law, including the various options that may be available in the elder law context, is critical in ushering the parties toward a successful resolution of their issues. 


Finally, and above all, the mediator must be patient in order to allow the process to work.

v.
issues that may benefit from ELDER mediation


Elder conflicts typically involve disputes among adult siblings about issues surrounding an aging parent’s changing care needs and medical treatment; the independence issues that accompany the aging process, including housing and living arrangements; and issues regarding financial management and the elder’s estate plan.


Caregiving/Healthcare Issues

· How will the family members divide responsibility for the elder’s care needs?
· If one family member is more actively involved in the elder’s care, will the primary caregiver be compensated by the elder or other family members?
· Will the family contribute financially toward the elder’s needs and, if so, in what proportions?

· If the family contributes financially toward the elder’s needs, will those contributions be somehow equalized at a later date?

· Who are to be the elder’s health care providers, and who is in charge of directing care providers?

· Can the family openly discuss and come to an understanding and agreement regarding carrying out the elder’s wishes with respect to end-of-life decisions (DNR Orders, burial and funeral decisions, etc.)?


Independence/Housing Issues

· Will the elder remain living at home, or move to a child’s house, an assisted living facility or a nursing home?
· Is it time to address the elder’s continued control of his or her finances, or his or her driving?
· Can the elder’s increased needs be addressed through a part-time or full-time home health aide, or other support services at home?  Who will oversee or coordinate such services?

Estate/Financial/Inheritance Issues

· Can the family openly address the elder’s present financial condition and future needs?  Are there sufficient assets to pay for future care needs and, if not, how will care be paid for? Can the family agree how money will be spent or invested, and who will be involved in such matters?

· Can the family address the elder’s estate plan, and understand the reasons for seemingly unequal distributions, to avoid conflicts later?

· Can the elder’s care needs be provided for while preserving estate assets for the family and other loved ones?  Who decides what actions are appropriate in seeking the most effective use of limited assets?


Social life and Activities

· Are the children concerned about potential undue influence by the elder’s new friends and, if so, can the parties come to an arrangement in which the elder is adequately protected from potential financial abuse, while respecting the elder’s right to associate with people of his or her choosing?

· Can adequate arrangements be made so that the elder is able to safely continue social activities that he or she enjoys?

VI.
DEFINING SUCCESS

Success in elder mediation is broadly defined and may be acknowledged when any of the following is achieved:

· Giving aging parents a voice, even if they lack legal rights.

· Helping families to create successful communication systems for the future.

· Resolving some issues in mediation, anticipating that the family will continue to work as a team to resolve the remaining issues.

· Providing a safe space for people to hear each other, to voice their interests, feelings, etc., and to be heard.

VII.
AFTER THE MEDIATION


Of course, the primary focus of elder mediation is the resolution of a particular family conflict. However, a more valuable long-term benefit often evolves when family members engage in the mediation process, which provides the parties with the necessary tools to forge new relationships with family members and helps the participants deal more effectively with future transitions and conflict involving the elderly family member.  As a result, elder mediation is a valuable resource that should be considered for elder clients in family conflict.

Donald D. Vanarelli, Esq., 

Co-founder of the Elder Mediation Center of New Jersey.
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