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Client Capacity-Assessment and Advocacy 
by Donald D. Vanarelli 

A mong the more complex ethical issues sur- 

rounding the pract~ce of law are the special 

considerations that must be made when 

assessing and addressing the needs of a 

client with questionable capacity. The issue 

is further complicated by the fact that the 

standards for determining legal capacity vary, depending 

upon thc transaction to bc entered Into by the client. 
Although an attorney may be precluded from representing 

a client who lacks capacity, the attorney may nevertheless 

engage In a meaningful attorney-client relationship with 

those who have less than full capacity. 

Context-based Capacity Standards 
An irtdividual's mental capacity is judged based upon the 

transaction or act the person is undertaking. One commenta- 

tor explains that legal capacity exists on a spectrum; a per- 
son's capacity may be insufficient to perform what is consid- 

ered to be a more complex act (such as entering into a 
contract), but may be sufficient to perform what is considered 

to be a more simple act (such as making a will).' 

Contructurzl Cup~~c i t y  
The capacity to enter a contract (a retainer agreement is a 

notable exa~nple) exists when "the person in question pos- 

sesses sufficient mind to understand, in a reasonable manner, 

the nature, extent, character, and effect of the act or transac- 

tion in which he is engaged." Stated otherwise: 

To make a valid contract, each party must be of sufficient men- 

tal capacity t o  appreciate the effect of what he or she is doing, 

and must also be able to  exercise his or her will with reference 

thereto. There must be a meeting of the minds t o  effect assent, 

and there can be no meeting of the minds where either party 

to  the agreement i s  mentally incapable of understanding the 

consequences of his or her acts.' 

Thus, to find that a person lacked capacity to enter into a 
contract, "[ilt is not necessary to show that [the] person was 

incompetent to transact any kind of business, but to invali- 

date his contract it is sufficient to show that lie was rllentally 

incompetent to deal with the particular contract in issue."' 

Testamentary Capacity 
Adults are generally presumed competent to execute a last 

will and testament.' Testamentary capacity is evaluated at the 
timc of thc execution of a will, and is summarized as follows: 

The gauge of testamentary capacity is whether the testator can 

comprehend the property he i s  about to  dispose of; the natural 

objects of his bounty; the meaning of the business in which he 

i s  engaged; the relation of each of the factors t o  the others, and 

the distribution that i s  made by the will .... [als a general princi- 

ple, the law requires only a very low degree of mental capacity 

for one executing a will .... A testator's misconception of the 

exact nature or value of his assets will not invalidate a will 

where there is no evidence of incapacity. ... [l]t i s  not ignorance 

of the kind or amount of property owned by the testatrix which 

invalidates [a] will, but ignorance resulting from a mental inca- 

pacity to  comprehend the kind and amount of such property.' 

Donative Capacity 
New Jersey recognizes the general principle that an adult 

donor is presurrled competent to make a gift. The test of an 

adult's capacity to make a gift is that "the donor shall have 

the ability to understand the nature and effect of the transac- 

tion."" According to corpus juriz securzdurn, mental capacity to 

make a gift is judged by whether an individual has the ability 

to understand the nature of the transaction, the extent of his 

or her property, the objects of his or her bounty, and the man- 

ner in which the distribution is being made.' 

In sum, when examining capacity in the context of various 

types of legal transactions, courts have developed different 

legal standards for capacity for different legal documents. The 

tendency in  the courts i s  t o  find that the more the client is will- 

ing to  give up or the more complex the act, the more capacity 

the client must have." 
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Representing the Client with 
Diminished Capacity 

The New Jersey Rules of Professional 

Conduct provide a logical starting 
point for practitioners struggling with 

issues surrounding a client with less 
than full capacity. The representation 

of a client with diminished capacity is 

governed by R.P.C. 1.14, which pro- 

vides as follows: 

(a) When a client's capacity t o  make 

adequately considered decisions i n  

connection w i th  the representation is 

diminished, whether because of 

minority, mental impairment or for  

some other reason, the lawyer shall, as 

far as reasonably possible, maintain a 

normal client-lawyer relationship w i th  

the client. 

(b) When the lawyer reasonably 

believes that the client has diminished 

capacity, i s  at  risk o f  substantial physi- 

cal, financial or other harm unless 

action i s  taken and cannot adequately 

act in the client's own  interest, the 

lawyer may take reasonably necessary 

protective action, including consulting 

w i th  individuals or entities that  have 

the ability t o  take action t o  protect the 

client and, in  appropriate cases, seek- 

ing the appointment o f  a guardian a d  

litem, conservator, or guardian .... 

But how does the lawyer determine 

whether the client's capacity is, in fact, 

compromised? Unfortunately, R.P.C. 

1.14 does not provide standards for 
determining client capacity (or the vary- 

ing levels of capacity)." Indeed, as one 

legal treatise concurs: 

[tlhere is a distressing lack of  guidance 

for attorneys dealing w i th  partially 

incapacitated clients. Yet, it is the  

attorney's role, despite lack o f  any for- 

mal medical training, t o  determine 

whether a client's capacity is sufficient 

t o  allow him or her t o  understand and 

consent t o  required legal ac t i~ i ty . '~  

Capacity Assessment Tools 
Given that lawyers are largely left to 

their own devices to formulate a 

method of determining a client's 
impairment, there is room for the attor- 

ney to "rely on instinct and experience" 

to make these assessl~ients.~~ However, 

as one commentator cautions, "in repre- 

senting elderly clients situations arise 

with increasing frequency that chal- 

lenge the attorney's ability to react on  a 

'gut' instinct alone."" 

Rather than relying solely on instinct 

or experience, the attorney niay employ 

a number of different tests to inform the 

decision regarding a client's capacity. 

One assessment tool, which is popular 

because of its reliability and ease of use, 

is the mini mental state exam (MMSE). 

The MMSE consists of 30 questions, and 
a score below 24 suggests that cognitive 

impairment may exist.'" 

Another assessment tool is the Baird 

R. Brown legal capacity questionnaire, 

which is said to "conibine[l medical and 

legal principals ... to assess the conceptu- 

al knowledge required to demonstrate 

testamentary capacity ...I while provid- 
ing] insight into the client's mental 

state." The client capacity screen is a 

one-page assessment to assist the lawyer 

in making a capacity assessment." 

Another source of guidance in the 

assessment of client capacity, provided 

by the American Bar Association Com- 

mission on Law and Aging and the 

American Psychological Association 

(ABA-APA), is the 2005 publication 

titled As.vessrnent o f  Older Adults wit11 

Dimirlisherl Capacity: A Hrlrldbook for 

La wyrrs . 
The ABA-APA handbook advocates 

the use of "markers," or indicators in 

the initial assessment of client capacity, 
which "should not be taken in and of 
themselves to be proof of diminished 

capacity," but instead "may indicate a 

need for further evaluation of capacity 

by an independent professional." The 
assessment encompasses examination 

of possible cognitive, emotional, and 

behavioral signs that may indicate inca- 

pacity, and compares the client's under- 

standing in relation to the legal defini- 

tion of capacity for the particular 

transaction in issue. 

As the ABA-APA handbook opines, 

for "many, if not most clients, ... clinical 

consultation or assessment will not be 

needed to reach a firm conclusion about 

capacity."' However, the lawyer's initial 

assessment of client capacity may be fol- 

lowed by the use of a clirlical consulta- 

tion or assessment, if  the lawyer believes 

it necessary in order to make a capacity 

determination. 

New Jersey courts support a lawyer's 

sparing use of referrals for cli~iical 

assessment. In Lovett v. Estute of Lovett, a 

client of advanced age and weakened 
memory executed a new will that was 

inconsistent with his longstanding tes- 

tamentary plan. The legal malpractice 

claim that followed was based upon the 

estate planning lawyer's alleged failure 

to recommend a psychological evalua- 

tion to determine the client's testarnen- 

tary capacity, given the client's age and 
weakened memory, prior to allowing 

him to execute the new will. 

The court rejected this claim, stating: 

The fact tha t  Lovett wanted a simple 

wi l l  i n  spite o f  having a substantial 

estate does no t  suggest incompetency; 

nor did his age. The fact tha t  Lovett's 

memory was no t  as strong as it had 

been, although a factor t o  be consid- 

ered, was far f rom sufficient t o  war- 

rant [the lawyer's] refusal t o  act or t o  

require him t o  insist tha t  Lovett obtain 

a psychological exam. Circumstances 

which wou ld  justify a suggestion f rom 

a lawyer tha t  a client be  psychiatrically 

evaluated as a prerequisite to  signing 

legal documents would be rare. This 

was no t  such a circumstance.'" 

Assistance and Advocacy 
As a preliminary matter, the lawyer 
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should routinely counsel a competent 

client to take steps to protect him or 

herself in the event of future incapacity, 

such as through the use of durable pow- 

ers of attorney, advance directives and 

healthcare pr~xies.'~However, the attor- 

riey is often faced with a client who has 

not taken these protective steps, and 

who has reached a level of diminished 

capacity. 

Ethics Opinion 625, Representation 

of Client Believed to be Incompetent, 

was issued i r ~  rcsporlse to an attorney's 

inquiry regarding the continued repre- 

sentation of a client with questionable 

capacity in the context of general litiga- 

tion. 

In Opinion 625, the client arrived 

late to an administrative law hearing 

and displayed behavior that was "irra- 

tional, totally incapable of assisting 

counsel, agitated and potentially vio- 

lent." The client's husband was attempt- 

ing to have the client committed for her 

bizarre and paranoid behavior, and the 

client had threatened to file ethics 

charges against her attorney. The client 

had also rejected a settlement her attor- 

ney felt was in her best interests. Based 

upon these facts, the attorney inquired 

into whether, and in what manner, he 

should continue to represent the client. 

The New Jersey Advisory Committee 

on Professional Ethics noted that "the 

difficulties which inhere in situations 

suclt as that presented here are obvi- 

ous," and that "several of the lawyer's 

basic duties may conflict," including 

confidentiality rules and the attorney's 

obligation to exhibit candor toward the 

tribunal. The committee suggested a 

lawyer may terminate representation if 

withdrawal "can be accomplished with- 

out material adverse effect on the inter- 

ests of the client," or if the client insists 

on a course of action "that the lawyer 

considers repugnant" or imprudent, or 

other "good cause for withdrawal" 

exists. 

Cautioning that there can be "no 

hard, fast or irlflexible rules" for resolv- 

ing situations involving clients with 

diminished capacity, the committee 

concluded: 

the lawyer must attempt to effectively 

advise the client of the status of the 

case unless he soundly believes that 

she cannot comprehend or that the 

communication would adversely affect 

her health or well-being. If either 

exists, or, as here, she is incapable of 

effectively assisting in her own 

defense (based on a firm professional 

judgment), the appointment of a 

guardian should be sought. Counsel 

may continue to represent his client 

here unless he believes the course of 

action he is forced to take would be 

imprudent or if his continued repre- 

sentation would adversely affect his 

client. He would be required to contin- 

ue his representation only if his with- 

drawal could prejudicially affect her.I8 

Advocacy of Client's Wishes vs. 
Promoting Clientk 'Rest 1ntcrest.s' 

Implicit in entertaining a 'normal' 

relationship with a client with dimin- 

ished capacity is the struggle between 

competing views: the lawyer as advocate 

for the client, on the one hand, and the 

lawyer promoting what he or she 

believes to be the 'best interests' of the 

client. However, the generally accepted 

view is that the lawyer should advocate 

the client's wishes, rather than what the 

lawyer determines to be in the client's 

best interests."' 

The New Jersey Supreme Court 

addressed whether a "generally incom- 

petent'' individual must prove that he  

or she retains the capacity to choose 

where to live. During the course of its 

analysis, in which it emphasized the 

need to preserve an incapacitated per- 

son's right of self-determination to the 

extent possible, the M.R. Court exam- 

ined the actions of M.R.'s court-appoint- 

ed counsel. In contrasting the role of 

court-appointed attorney with that of a 

guardian ad litem, the M.K. Court quot- 

ed the Supreme Court Judiciary Surro- 

gates Liaison Committee and Civil Prac- 

tice Committee guidelines for attorneys, 

which stated: 

[tlhe role of the representative attor- 

ney is entirely different from that of a 

guardian ad litem. The representative 

attorney is a zealous advocate for the 

wishes of the client. The guardian ad 

litem evaluates for himself or herself 

what is in the best interests of his or 

her client-ward and then represent[s] 

the client-ward in accordance with 

that judgment. 

The M.R. decision was founded upon 

the recognition that "[aldvocacy that is 

diluted by excessive concern for the 

client's best interests would raise trou- 

bling questions for attorneys in an 

adversarial system.""' 

Following the M.R. decision, Rule 

4:86-4 of the New Jersey Rules of Court 

was amended to distinguish between 

the role of guardian ad litmn and that of 

the court-appointed attorney in a 

guardianship action. 

(d) Guardian Ad Litem. At  any time 

prior to entry of judgment, where spe- 

cial circumstances come to the atten- 

tion of the court by formal motion or 

otherwise, a guardian a d  litem may, in 

addition to counsel, be appointed to 

evaluate the best interests of the 

alleged incapacitated person and to 

present that evaluation to the court." 

Maxiniizing Client Capacity 

In cases in which a client's capacity 

may be compromised, the lawyer may 

utilize a number of practical techniques 

to maximize that capacity. Physical sur- 

roundings may be adapted to maximize 

the client's capacity level. For example, 

because many clients with diminished 

capacity suffer from difficulties with 



sight and hearing, the lawyer may com- 

pensate for these impairments by mini- 

mizing background noise and glare, 

directly facing the client, and speaking 

slowly. In addition, because many older 

adults function best at certain times of 

day (generally the ~rlorning), the attor- 

ney should determine the best time of 

day for a particular client, and arrange 

meetings to acconxnodate that schedule. 

The lawyer should also consider making 

appointments at the older client's home, 

where tle or she is rilore comfortable and 

likely to function more fully. 

It is also vital to avoid confusing 

physical frailty with mental impair- 

ment; the ABA-APA handbook advo- 

cates the importance of beginning a 

relationship with a client by presuming 

capacity, and avoiding a stereotypical 

attitude toward the older client, as such 

attitudes can "unconsciously obstruct 

communication with and perception of 

the ~l ient ."~ '  

Conclusion 
R.P.C. 1.14 is the primary source of 

guidance for New Jersey attorneys repre- 

senting clients with diminished capaci- 

ty. However, as one scholar opines, the 

model rule, which was adopted as R.P.C. 

1.14 in New Jersey, 

i s  one of the most well-intended and 

progressive of the Model Rules .... The 

controversy ... lies not in i t s  spirit but 

rather in i t s  vagueness. The resound- 

ing criticism is  that lawyers are s t i l l  

plagued with many unanswered prac- 

tical questions." 

It is likely that the reason for the 

seeming vagueness in R.P.C. 1:14 is that 

these issues are si~nply incapable of clear 
answers, given the infinite range of facts 

and nuances presented by a given case. 

The nature of incapacity itself is prob- 

lematic; one commentator colorfully 

compares the concept of incapacity to 

"the lava lamp of the sixties-you can 

never really pin it down and it changes 

every time you look at it."z4 

As the New Jersey Advisory Commit- 

tee on Professional Ethics correctly 

observed, "the determination of a 

lawyer's responsibilities to a client who 

suffers fro111 a mental infirmity or disor- 

der is not an easy one." Perhaps the 

admittedly vague framework of R.P.C. 

1.14 is the best method for allowing the 

informed attorney to use his or her 

"firm professional judgment" in prac- 

tice.'" 6% 
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