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w
hy

their
argum

entis
w

rong:
A

95-year-old
N

ew
Jersey

decision
thatrefused

to
correcta

m
istake

in
a

w
ill.

(A
nsw

er,p.
33,

quoting

In
re

G
luckinan’s

W
ill(N

.J.
1917)

101
A

.
295.)

N
inety-five

years
ago.

B
efore

strictproductliability.
B

efore
com

parative
fault.

B
efore

the

abandonm
ento

fstiffform
alism

.
B

efore
the

com
prehensive

liberalization

o
fprobate

law
.

B
efore

a
hosto

fotherm
odernizing

reform
s.

A
nd

forty-five
years

before
N

ew
Jersey

changed
course.

Since
1962,N

ew
Jersey

has
perm

itted
extrinsic

evidence
to

determ
ine

the
testator’s

“probable
intent”

w
hen

a
w

illis
silentaboutw

hat

should
occurw

hen
a

designated
beneficiary

predeceases
the

testator.

(E
ngle

v.
S

iegel(N
.J.

1977)
377

A
.2d

892,
893-897

[rejecting
principle

that

“controlling
consideration

is
the

effecto
fthe

w
ords

as
actually

w
ritten

ratherthan
w

hatthe
testator

actually
intended”—

the
m

eaning
o
fchosen

term
s

ratherthan
w

hat“he
w

as
m

inded
to

say,”
citing

F
idelity

U
nion

Trust

Co.
v.R

obert(N
.J.

1962)
178

A
.2d

185,
188-189];D

arpino
v.D

’A
rpino

(N
.J.S

uper.C
t.A

pp.D
iv.

1962)
179

A
.2d

527,
531.)

W
e

have
seen

none
o
fthe

R
adins’prophesied

opening
o
f

“the
floodgates

o
flitigation”—

no
com

plaints
aboutproblem

s
w

ith
w

ill

reform
ation

in
N

ew
Jersey

or
in

any
o

fthe
other

states
thathave

adopted
it.

R
ather,the

resulthas
been

the
creation

o
fa

lim
ited

and
focused

m
eans

to

protecttrue
testator

intentand
avoid

unjustenrichm
ent.

It’s
tim

e
for

C
alifornia

to
join

this
m

odern
approach.

1



A
R

G
U

M
E

N
T

I.

R
E

F
U

S
IN

G
T

O
R

E
C

T
IF

Y
W

IL
L

M
IS

T
A

K
E

S
—

N
O

M
A

T
T

E
R

H
O

W
O

B
V

IO
U

S
A

N
D

N
O

M
A

T
T

E
R

H
O

W
C

L
E

A
R

T
H

E

E
V

ID
E

N
C

E
—

D
E

F
E

A
T

S
T

H
E

G
O

A
L

O
F

E
F

F
E

C
T

U
A

T
IN

G

T
E

S
T

A
T

O
R

IN
T

E
N

T
A

N
D

FO
S

TE
R

S
IN

JU
S

T
IC

E
.

A
.

W
hen

T
here

Is
A

C
lear

M
istake

In
A

W
ill,

R
eform

ation
Is

N
ecessary

T
o

H
onor

T
rue

T
estator

Intent.

C
urrentC

alifornia
law

guarantees
thatthere

w
illbe

som
e

cases
in

w
hich

the
courtis

pow
erless

to
honorthe

testator’s
true

intentions,
even

w
hen

clearly
dem

onstrated
by

the
w

illand
overw

helm
ing

evidence.

(O
pening

B
rief,pp.

3
1-32.)

Thatis
the

unavoidable
consequence

o
f

a
zero-tolerance

policy
for

correcting
even

the
m

ostobvious
errors

o
f

testam
entary

expression.

This
approach

cannotbe
squared

w
ith

“the
param

ountrule
in

the

interpretation
o

fw
ills,”

w
hich

is
that“a

w
illis

to
be

construed
according

to

the
intention

o
fthe

testator,
and

nothis
im

perfectattem
ptto

express
it.”

(Estate
o

fK
im

e
(1983)

144
C

al.A
pp.3d

246,264;R
est.3d

P
roperty,

W
ills

&

O
ther

D
onative

Transfers
(R

estatem
ent),§

12.1,corn.
b.)

The
answ

erbriefignores
this

inevitable
consequence

o
fits

favored

zero-tolerance
rule.

2



B
.

W
hen

T
here

Is
A

M
istake

In
A

W
ill,

R
eform

ation
A

voids

U
njustE

nrichm
ent.

The
opening

briefdem
onstrated

thatreform
ation

prevents
the

unjust

enrichm
ento

funintended
beneficiaries—

here,the
R

adins—
atthe

expense

o
fintended

beneficiaries.
(O

pening
B

rief,
pp.

33-34.)

The
R

adins
offerthree

m
eritless

responses.

F
irst,

they
suggestthatbecause

a
testator

can
“leave

his
orher

property
to

w
hom

everhe
or

she
chooses”

and
“[nb

party
can

claim
a

right

to
an

inheritance”
(A

nsw
er,p.23),no

one
can

com
plain

ifproperty
goes

to

unintended
beneficiaries.

The
prem

ise
m

ay
be

true,butthe
conclusion

does

notfollow
.

Ifthe
testatororhis

attorney
m

ade
a

drafting
m

istake,w
ithout

reform
ation

his
intentto

rew
ard

a
kindness

orto
supportfuture

good
w

orks

w
illgo

unfulfilled.
Instead,

som
eone

w
hom

the
testatordid

notintend
to

benefit—
perhaps

even
specifically

intended
to

exclude—
w

illgetthe

property.
Thatis

classic
unjustenrichm

ent.
Itdoes

notm
atterthatthe

intended
beneficiary

had
no

inherentrightto
the

property.
D

isregarding

testator
intentcreates

unintended—
and

thereby
unjust—

enrichm
ent.

Second,they
argue

thatreform
ation

w
ould

unjustly
enrich

the

charities.
(Id

atpp.23-24.)
This

turns
the

analysis
on

its
head.

A
t

issue
here

is
apolicy

question—
w

hetherreform
ation

o
fw

ills

should
be

allow
ed

w
hen

there
is,in

fact,
clear

and
convincing

evidence

thatthe
testatorm

ade
a

m
istake.

B
utthe

R
adins

assum
e

justthe
opposite:

thatIrving
did

notm
ake

a
m

istake
and

did
notintend

to
benefitthe

charities.
Thatassum

ption
renders

the
inquiry

m
eaningless.

3



Third,the
R

adins
argue

thatthe
charities

w
ould

be
unjustly

enriched

by
inheriting

Irving’s
property

because
they

“had
no

know
ledge

o
fIrving

in

the
first73

years
o
fhis

life
”

and
“provided

virtually
nothing

to
Irving

during
his

life
...

.
“

(A
nsw

er,pp.23-24.)
They

also
claim

(citing
plainly

inadm
issible

evidence)
thatIrving’s

m
oney

originally
cam

e
from

their

m
other

and
father.

(Id.
atp.4.)

B
utthe

unjustenrichm
entquestion

turns

on—
and

only
on—

w
hatIrving

intended.
Itdoesn’tm

atterw
hetherthe

R
adins

think
itw

as
unfair

for
Irving

to
leave

his
estate

to
charities

rather

than
to

relatives
w

hom
he

expressly
disinherited,w

ith
w

hom
he

had
no

relationship,
and

w
ho

considered
him

“e
vil.”

(See
O

pening
B

rief,p.
6;

§
V

.B
.,post.)

In
any

case,these
are,atm

ost,
argum

ents
for

the
fact-finder.

II.

T
H

E
C

L
E

A
R

A
N

D
C

O
N

V
IN

C
IN

G
E

V
ID

E
N

C
E

S
T

A
N

D
A

R
D

IS
T

H
E

C
O

M
P

LE
T

E
A

N
S

W
E

R
T

O
T

H
E

R
A

D
IN

S
’

O
V

E
R

B
LO

W
N

F
LO

O
D

G
A

T
E

S
A

R
G

U
M

E
N

T
S

.

A
.

T
his

C
ourtH

as
R

epeatedly
R

ejected
A

ttem
pts

T
o

D
eny

Legitim
ate

C
laim

s
F

or
F

ear
O

fF
raud

A
nd

Floodgates.

Prophesies
o

fram
pantfraud

and
opened

floodgates
are

nothing
new

to
this

C
ourt.

(A
nsw

er,pp.
1-2,

15-20,25-29,31.)
N

either
is

their

rejection.

The
C

ourthas
repeatedly

been
w

arned
thatits

holdings
w

ill

“open
the

floodgates.”
(Buss

v.
S

uperior
C

ourt(1997)
16

C
al.4th

35,
57

[insurer’s
rightto

reim
bursem

ent];
O

choa
v.S

uperior
C

ourt(1985)
39

C
al.3d

159,
171

[negligentinfliction
o

fem
otionaldistress

does
notrequire

sudden
occurrence];D

illon
v.Legg

(1968)
68

C
al.2d

728,
744

[negligent

4



infliction
o
fem

otionaldistress].)
Each

tim
e,the

C
ourt“rejected

the

argum
entthatrecovery

should
be

denied
because

o
fpossible

adm
inistrative

difficulty”
(D

illon,
supra,

68
C

al.2d
atp.

744):
“

[W
e]

should
be

sorry
to

adopta
rule

w
hich

w
ould

barallsuch
claim

s
on

grounds
o

fpolicy
alone,

and
in

orderto
preventthe

possible
success

o
funrighteous

or
groundless

actions.”
(O

choa,
supra,

39
C

al.3d
atp.

171,quoting
D

illon,
supra,

68
C

al.2d
atp.

744.)
B

eyond
denying

redress
in

appropriate
cases,such

an
approach

“necessarily
im

plies
a

certain
degree

o
fdistrust,w

hich
[w

e]
do

notshare,in
the

capacity
o
flegaltribunals

to
getatthe

truth.
.

.
.
“

(Ibid.,

internalquotation
m

arks
om

itted.)
“[T

]he
possible

invocation
o

fthis

right—
or

any
other—

is
nota

sufficientbasis
for

its
abrogation

or

disapproval.”
(Buss,

supra,
16

C
al.4th

atp.
58.)

“C
ourts

notonly
com

prom
ise

their
basic

responsibility
to

decide
the

m
erits

o
feach

case
individually

butdestroy
the

public’s
confidence

in
them

by
using

the
broad

broom
o

f‘adm
inistrative

convenience’to
sw

eep
aw

ay

a
class

o
fclaim

s
a

num
ber

o
fw

hich
are

adm
ittedly

m
eritorious.”

(D
illon,

supra,
68

C
al.2d

atp.
737.)

A
s

for
the

specter
o
ffraudulentclaim

s,
it

“does
notjustif~’

a
w

holesale
rejection

o
fthe

entire
class

o
fclaim

s
in

w
hich

thatpotentiality

arises.”
(Id.

atp.736.)
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B
.

H
istory

H
as

P
roven

T
hatA

H
eightened

E
videntiary

S
tandard

P
rovides

A
dequate

P
rotection

A
gainstA

buse.

1.
A

s
the

R
estatem

entand
m

ultiple
state

legislatures

and
courts

have
recognized,a

heightened

evidentiary
standard

protects
againstabuse.

R
eform

ation
o

fw
ills

is
allow

ed
in

atleastsix
states.

(O
pening

B
rief,

pp.
28-29.)

A
nd

N
ew

Jersey
perm

its
w

hatis
effectively

reform
ation

under

its
“probable

intent”
rule.

(Engle,
supra,

377
A

.2d
atpp.

894-897;

Langbein
&

W
aggoner,R

eform
ation

o
fW

ills
on

the
G

round
o

fM
istake.

C
hange

o
fD

irection
in

A
m

erican
Law

?
(1982)

130
U

.Pa.L.R
ev.

521,
561-

562.)

There
is

no
hintthatany

parade
o

fhorribles
ever

afflicted
these

jurisdictions
in

the
years—

and
som

etim
es

decades—
since

they
recognized

w
illreform

ation.
In

fact,
ourresearch

hasn’trevealed
any

real-w
orld

com
plaints

atall.
V

Legalreform
s

often
engender

fevered
speculation

thatthe
sky

w
ill

fall.
B

utithasn’tbefore,
and

itw
on’tnow

.

2.
In

a
sim

ilar
probate

context,
this

C
ourt

has

determ
ined

thata
clear

and
convincing

evidence

standard
adequately

protects
againstabuse.

Forsaking
historicalexperience

in
favor

o
fspeculation,the

R
adins

positthree
reasons

w
hy,they

say,“[w
jills

are
m

ore
susceptible

to
additional

claim
s”

than
other

contexts:
“the

absence
o

fa
living

representative,the

ease
o
fasserting

a
claim

,
and

the
em

otionalattachm
entfam

ily
m

em
bers

m
ay

have
to

certain
property.”

(A
nsw

er,p.26.)
B

utthis
C

ourtand
our

6



Legislature
have

already
w

restled
w

ith
and

rejected
identicalfloodgates

concerns:
C

alifornia
has

long
recognized

thatthe
clear

and
convincing

standard
sufficiently

tem
pers

the
tem

ptation
to

bring
questionable

suits

seeking
to

rew
rite

a
w

ill.

In
1935,this

C
ourtrecognized

the
enforceability

o
fan

oralcontract

to
m

ake
a

w
ill,

even
though

the
prom

ise
is

enforced
afterthe

testator’s

death
and

effectively
supplants

the
w

ritten
w

ill.
(N

otten
v.M

ensing
(1935)

3
C

al.2d
469.)

In
doing

so,the
C

ourtw
as

“w
ellaw

are
thatin

such
cases

the

tem
ptation

is
strong

from
those

w
ho

are
so

inclined
to

fabricate
evidence

giving
color

to
the

claim
thatthe

parties
entered

into
such

an
oralagreem

ent

as
is

here
alleged.”

(Id.
atp.477.)

B
utthatw

as
nota

sufficientreason
to

prohibitthe
category

o
fclaim

s
altogether.

R
ather,the

C
ourtim

posed

a
heightened

evidentiary
burden,the

sam
e

clear
and

convincing
standard

thatw
ould

be
required

forw
illreform

ation.
(Ibid.;

C
am

eron
v.

C
rocker

C
itizens

N
at.

B
ank

(1971)
19

C
al.A

pp.3d
940,

943-944
[increased

burden

addresses
“the

m
anifestdanger

o
ffraud,perjury,

and
injustice”

thatexists

because
o
fthe

testator’s
absence].)

The
R

adins’
concern

is
identicalto

thatin
N

otten:
A

party
w

ho

is
inclined

to
fabricate

evidence
to

supporta
reform

ation
claim

could
just

as
easily

fabricate
evidence

o
fan

oralagreem
entto

m
ake

a
w

ill.
B

utas
far

as
w

e
can

determ
ine

N
otten

didn’topen
any

floodgates.
To

the
contrary,

the
Legislature’s

codification
o

fN
otten

in
2000

confirm
ed

thatnothing
akin

to
the

R
adins’parade

o
fhorribles

resulted.
(P

rob.
C

ode,§
21700,

subds.
(a)(4)

&
(5).)

Ifanything,reform
ation

should
engenderless

concern
than

oral

agreem
ents

to
m

ake
a

w
illbecause

o
fthe

broader
scope

o
frelevant

7



evidence,
including

w
ritings

and
the

term
s

o
fthe

w
illitself.

H
ere,

for

instance,the
C

ourto
fA

ppealconsidered
the

language
o

fthe
w

illin
finding

it
d

ifficu
ltto

im
agine

thatIrving
actually

intended
to

m
ake

charitable
gifts

in
loving

m
em

ory
o
fdeceased

fam
ily

m
em

bers
only

underthe
extrem

ely

unlikely
circum

stance
o
fdying

“atthe
sam

e
m

om
ent”

as
his

w
ife

and
to

have
his

estate
go

to
otherw

ise
disinherited

relatives
ifshe

predeceased
him

.

(~
V

.B
.,post.)3.

There
is

nothing
unique

aboutw
ill

reform
ation.

There
is

no
reason

to
think

thatw
ills

presenta
uniquely

tem
pting

targetfor
false

reform
ation

claim
s.

F
irst,

w
illdisputes

are
hardly

unique
in

generating
high

em
otions.

A
lthough

fam
ily

m
em

bers
m

ay
be

em
otionally

attached
to

particular

property
(A

nsw
er,p.26),the

sam
e

is
true

in
m

aritaldissolutions
and

M
arvin

litigation,w
here

property
agreem

ents
m

ay
be

reform
ed

and
property

ow
nership

disputes
resolved

by
show

ings
o

fclear
and

convincing
evidence.

(M
arriage

o
fW

eaver
(1990)

224
C

al.A
pp.3d

478,
487

[transm
utation

o
f

separate
property

into
com

m
unity

property
m

ay
be

proven
by

clearand

convincing
evidence];

Tannehillv.Finch
(1986)

188
C

al.A
pp.3d

224

[M
arvin

claim
s

asserting
oralagreem

entthatow
nership

differ
from

legal

title
m

ay
be

established
by

clear
and

convincing
evidence

o
fform

er

cohabitants’
agreem

ent].)
A

nd
high

em
otions

undoubtedly
abound

in
a

host

o
fclaim

s
ranging

from
partnership

disputes
to

em
ploym

entlitigation.
B

ut

am
orphous

floodgate
fears

don’tcuto
ffreform

ation
orconsideration

o
f

extrinsic
evidence

in
those

contexts.

8



Second,there
is

no
reason

to
think

thatem
otionalattachm

entto

particularproperty
m

akes
frivolous

suits
any

m
ore

likely
than

in
big-m

oney

cases,w
hether

arising
from

contracts,partnerships,ortrusts.

Third,the
R

adin’s
concern

aboutthe
“absence

o
fa

living

representative”to
testifSraboutthe

testator’s
intentis

illfounded.
(A

nsw
er,

p.26.)
For

one
thing,

attorneys
or

otherrepresentatives
often

can
fillthis

role
in

w
illreform

ation.
For

another,a
living

representative—
a

trustee,for

instance—
does

notnecessarily
know

a
deceased

trustor’s
intenton

a
particular

issue.
N

or
is

a
living

representative
required

or
even

alw
ays

available
in

other
areas.

(~
II.B

.4.a.-b.,post.)

4.
O

ther
areas

ofthe
law

thatallow
reform

ation

are
indistinguishable

and
no

floodgates
have

opened.

A
s

courts
and

scholars
have

noted,no
principled

distinction
exists

betw
een

reform
ation

o
fw

ills
and

reform
ation

o
fother

docum
ents.

(O
pening

B
rief,

pp.
13-15,23.)

N
onetheless,

the
R

adins
m

aintain
that

reform
ation

is
perm

itted
for

other
docum

ents
only

because
they

offer

“peculiar
safeguards.”

(A
nsw

er,pp.
15-18.)

A
ccording

to
the

R
adins,

“{c]ourts
only

allow
reform

ation
o
fdocum

ents
otherthan

w
ills

w
hen

they

can
be

assured
safeguards

w
illpreserve

the
author’s

intent,
and

the
num

ber

o
findividuals

w
ho

m
ay

seek
reform

ation
is

lim
ited.”

(Id.
atp.

15.)

The
R

adins
cite

nothing
to

supportthis,undoubtedly
because

the
law

is
directly

againstthem
.

9



a.
The

only
safeguard

in
contractreform

ation
is

the
clear

and
convincing

evidence
standard.

The
R

adins
offertw

o
reasons

w
hy

courts
perm

itcontract

reform
ation.

(Id.
atpp.

16-17.)
B

oth
arew

rong.

P
arty

availability.
The

R
adins

claim
that“[r]eform

ation
o
f

a
contractis

perm
itted

because
the

presence
o

fthe
contracting

parties

m
akes

the
evidence

m
ore

reliable.”
(Id.

atp.
16.)

B
utparty

presence
is

not

required,
and

som
etim

es
noteven

possible:

C
ontracts

m
ay

be
reform

ed
afterthe

death
o
fone

o
fthe

contracting
parties.

(E
.g.,

S
chaefer

v.
C

a4fornia-W
estern

S
tates

Life
Ins.

Co.
(1968)

262
C

al.A
pp.2d

840
[insurer

entitled
to

reform
ation

o
flife

insurance
policy

after
insured’s

death];
O

rcuttv.F
erranini(1965)

237
C

al.A
pp.2d

216
[beneficiary

entitled
to

reform
ation

o
flife

insurance

policy
after

insured’s
death];H

otle
v.M

ille
r

(1959)
51

C
al.2d

541,
543-544

[reform
ation

o
fdepositagreem

entafter
death

o
ftw

o
parties].)

•
C

alifornia
repealed

the
“dead

m
an

statute,”w
hich

until
1965

prohibited
testim

ony
abouta

decedent’s
statem

ents
as

to
his

orher
intentin

the
creation

o
fa

w
riting.

(O
pening

B
rief,p.

51.)

•
A

trustm
ay

be
reform

ed
“even

afterthe
settlor

is
dead”

(G
iam

m
árrusco

v.
S

im
on

(2009)
171

C
al.A

pp.4th
1586,

1603-1604)
and

a
deed

m
ay

be
reform

ed
afterthe

grantor’s
death

(M
erkle

v.M
erkie

(1927)

85
C

al.A
pp.

87).

In
fact,the

R
adins

can’tseem
to

m
ake

up
theirm

inds.
They

argue

thatreform
ation

is
allow

ed
for

contracts
because

party
availability

“m
akes

10



the
evidence

m
ore

reliable,”
butthen

say
that“[t]he

issue
is

notreliability.”

(A
nsw

er,pp.
16,

17
fn.

6,em
phasis

added.)1

“N
a

tu
ra

llim
its.”

The
R

adins
say

that“[t]he
num

ber
o
fcontract

reform
ation

claim
s

is
also

naturally
lim

ited
by

the
num

ber
o
fparties

to

the
contract.

.
.
.
“

(Id.
atp.

17.)
A

gain
they

offerno
citation.

A
nd

again

they
are

w
rong.

A
nyone

“aggrieved”
by

a
m

istake
can

seek
reform

ation

(1
W

itkin,
S

um
m

ary
o
fC

al.
Law

(10th
ed.2005)

C
ontracts,§

276):

•
A

p
la

in
tiffinjured

in
a

car
accidentcan

seek
to

reform

an
insurance

agreem
entto

nam
e

the
defendantas

an
additionalinsured

on
his

parents’policy,
even

though
the

p
la

in
tiffis

a
com

plete
strangerto

thatcontract.
(B

each
v.

U
S

.
F

idelity
&

G
uaranty

Co.
(1962)

205

C
al.A

pp.2d
409,

410,413.)

•
A

m
ortgagor’s

grantee
m

ay
exercise

the
m

ortgagor’s
right

to
reform

the
underlying

note.
(W

atson
v.

C
ollins

(1962)
204

C
al.A

pp.2d

27,
32.)•

A
third

party
beneficiary

m
ay

seek
reform

ation
even

afterthe

death
o

fa
contracting

party.
(Lane

v.D
avis

(1959)
172

C
al.A

pp.2d
302,

308-309;
O

rcutt,
supra,

237
C

al.A
pp.2d

atp.223;
G

etty
v.

G
etry

(1986)

187
C

al.A
pp.3d

1159,
1180.)

C
ontractualterm

s
do

notlim
itthe

num
bero

f

persons
w

ho
can

claim
to

be
third

party
beneficiaries

entitled
to

1
The

R
adins’

footnote
also

says
thatin

othersituations,
a

decedent’s

statem
ents

“are
allow

ed
to

address
a

question
thathas

arisen
as

to
the

decedent’s
intent,

notto
create

an
issue

as
to

intentw
here

none
previously

exists.”
(Ibid.)

Their
m

eaning
is

unclear.
Ifthey

are
saying

thata
decedent’s

statem
ents

are
notadm

issible
unless

and
untilother

evidence
has

raised
som

e
issue

o
fintent,they

are
m

istaken,
as

the
above

authorities
show

.

11



reform
ation—

one
can

show
thatstatus

through
extrinsic

evidence
thatthe

prom
isorunderstood

the
intentto

benefitthe
third

party.
(S

chauerv.

M
andarin

G
em

s
o
fCal~T

ornia
(2005)

125
C

al.A
pp.4th

949,
957-95

8;

N
everkovec

v.Fredericks
(1999)

74
C

al.A
pp.4th

337,
348-349;

C
antlay

v.

O
lds

&
S

tollerInter-E
xchange

(1932)
119

C
al.A

pp.
605

[reform
ing

contractto
nam

e
individualas

additionalinsured
athis

request].)
The

num
bero

fpeople
w

ho
m

ightseek
to

reform
a

life
insurance

policy
to

be

added
as

beneficiaries
is

surely
no

sm
allerthan

the
num

berw
ho

m
ight

claim
to

be
w

illbeneficiaries.

b.
The

only
safeguard

in
tru

st
reform

ation
is

the
clear

and
convincing

evidence
standard.

The
R

adins’
supposed

lim
ited-parties

principle
w

ould
bartrust

reform
ation,

since
theoretically

anyone
could

claim
to

be
an

intended
trust

beneficiary.
B

utreform
ation

is
nonetheless

available.
(O

pening
Brief~,

p.
14.)Ignoring

this
problem

,the
R

adins
conjure

another
flaw

ed
rationale.

They
claim

thattrustreform
ation

is
perm

itted
because

trustadm
inistration

“frequently
begins

before”
the

trustor’s
death

and
“the

trustor’s
and

trustee’s
acts

during
this

tim
e

provide
objective

indicia
o

fintent.”
(A

nsw
er,

p.
16.)

A
ccording

to
the

R
adins,reform

ation
is

designed
so

thatthe
trustor

has
“the

opportunity
to

am
end

the
trustand

correctm
isapprehensions

before

he
dies.”

(Ibid.)
Y

etagain,the
R

adins
cite

no
authority.

That’s
because

there
is

none.

F
irst,

C
alifornia

only
recently

recognized
a

trustor’s
standing

to

unilaterally
seek

reform
ation;the

m
ore

fam
iliar

contextis
beneficiaries

12



seeking
reform

ation.
(B

ilafer
v.B

ilafer
(2008)

161
C

al.A
pp.4th

363,
369-

371
[prior

C
alifornia

cases
“involved

petitions
to

reform
a

trustfiled
by

a
beneficiary

ora
trustorw

ho
w

as
also

a
beneficiary”;

holding
as

a
m

atter

o
ffirstim

pression
thatnon-beneficiary

trustorhas
standing];Ike

v.

D
oolittle

(1998)
61

C
al.A

pp.4th
51

[beneficiary
seeking

reform
ation];

Lissauer
v.

U
nion

B
ank

&
TrustCo.

(1941)
45

C
al.A

pp.2d
468

[sam
e].)2

So
the

doctrine’s
purpose

cannotbe
only—

or
even

prim
arily—

to
give

trustors
the

opportunity
to

correcttheir
ow

n
m

istakes.

Second,
itis

w
ellestablished

thata
trustm

ay
be

reform
ed

afterthe

trustor’s
death.

(G
iam

m
arrusco,

supra,
171

C
al.A

pp.4th
atpp.

1603-1604.)

There
is

no
authority

suggesting
thatreform

ation
is

lim
ited

to
m

istakes
that

com
e

to
lightduring

the
trustor’s

lifetim
e.

To
the

contrary,
cases

ordinarily

involve
m

istakes
thatw

ere
notand

could
nothave

been
recognized

by
the

trustor,
em

erging
only

after
the

trustor’s
death.

For
instance,

in
Lissauer,

supra,
45

C
al.A

pp.2d
468,

alltrustadm
inistration

during
the

trustor’s

lifetim
e

w
as

forthe
trustor’s

ow
n

benefit.
The

issue
requiring

reform
ation

cam
e

to
lightafterthe

trustor
died,w

hen
know

ledgeable
parties

recognized

thatthe
trustorhad

m
istakenly

expressed
herintentregarding

w
hatw

as
to

occur
after

her
death.

(Id.
atpp.468,47

1-472.)
R

ecentexam
ples

are

no
different.

(See
G

iam
m

arrusco,
supra,

171
C

al.A
pp.4th

atpp.
1595-

1599,
1603-1607;Ike,

supra,
61

C
al.A

pp.4th
atpp.

62-63,66,
70-71,

79-83.)

2
The

P
robate

C
ode

contem
plates

thatthe
trustor

can
com

pelm
odification

orterm
ination

o
fthe

trust,butonly
w

ith
the

consento
fallbeneficiaries.

(P
rob.

C
ode,§

15404,
subd.

(a).)

13



*
*
*

*

The
clear

and
convincing

evidence
standard

“is
notnew

.”
(In

re

A
ngelia

P.
(1981)

28
C

al.3d
908,919.)

This
C

ourtdescribed
the

testm
ore

than
110

years
ago

and
ithas

retained
its

vitality
ever

since.
(Ibid.,

citing

Sheehan
v.

S
ullivan

(1899)
126

C
al.

189,
193.)

The
bench

and
barare

fam
iliarw

ith
it.

The
R

adins
have

notshow
n

any
reason

to
think

that

im
posing

this
fam

iliarhigher-proofstandard
“w

ould
‘lead

to
untold

confusion
in

the
probate

o
fw

ills
.”

(A
nsw

er,pp.26-27.)

5.
The

clear
and

convincing
evidence

standard

has
teeth.

a.
The

standard
deters

abusive
claim

s.

C
ourts

and
scholars

have
repeatedly

recognized
thatthe

clear
and

convincing
evidence

standard
effectively

deters
w

eak
or

fabricated
claim

s.

(E
.g.,N

otten,
supra,

3
C

al.2d
atp.477

[heightened
standard

sufficientto

protectagainstthose
w

ith
strong

“tem
ptation”

to
“fabricate

evidence”
o
f

oralw
ill];

In
re

C
lark

(1993)
5

C
al.4th

750,
801

(cone.
opn.

o
fLucas,J.)

[heightened
standard

“m
ore

easily
elim

inate(s)
the

frivolous
petitions

w
hile

stillretaining
an

avenue
o
freliefforthose

w
ho

have
legitim

ate
claim

s”];

P
ivnick

v.B
eck

(N
.J.S

uper.C
t.A

pp.D
iv.

1999)
741

A
.2d

655,
661

[heightened
standard

“discourage(s)
fraudulentclaim

s”
o

flegalm
alpractice

based
on

failure
to

draftw
illthatconform

s
w

ith
testator’s

intentand
“also

deters
the

m
ore

com
m

on
problem

o
fsuits

based
on

the
sincerely

held
belief

thatthe
claim

antdeserved
m

ore
than

the
w

illprovided”].)
A

s
the

R
estatem

entputs
it,

a
clear

and
convincing

evidence
standard

14



“alerts
potentialplaintiffs

to
the

strength
o
fevidence

required
in

orderto

prevail.
.
.

.
“

(R
estatem

ent,§
12.1,

corn.
e.)

The
R

adins
claim

thatthere
is

no
“substantialevidence

thatthe
clear

and
convincing

evidence
standard

w
illdeter

fraud,”
citing

S
herw

in,
C

lear

and
C

onvincing
E

vidence
o

fTestam
entary

Intent:
The

S
earch

fo
r

a

C
om

prom
ise

B
etw

een
F

orm
ality

and
A

djudicative
Justice

(2002)
34

C
onn.L.R

ev.453,473-474
(S

earch
fo

r
C

om
prom

ise).
(A

nsw
er,p.28.)

B
ut

the
article

says
no

such
thing.

In
fact,

it
only

uses
the

w
ord

“fraud”
w

hen

describing
the

grounds
justif~ring

reform
ation

and
in

the
phrase

“S
tatute

o
f

Frauds.”
(S

earch
fo

r
C

om
prom

ise,
supra,

atp.475.)3

N
or

does
Search

fo
r

C
om

prom
ise

dispute
thata

heightened
standard

w
illinfluence

parties
to

“decline
to

pursue
claim

s
in

the
firstplace.”

(A
nsw

er,p.27.)
Q

uite
the

opposite:
“Itm

ay
be

fairto
assum

e
thata

high

standard
o
fproofw

ould
tend

to
reduce

the
totalnum

bero
fclaim

s
asserted

on
the

basis
o

finform
alexpressions

o
fintent,

as
claim

ants
assessed

the

strength
o
ftheir

claim
s.”

(S
earch

fo
r

C
om

prom
ise,supra,

34
C

onn.L.R
ev.

atp.471,
em

phasis
added.)

The
article

does
assertthata

heightened

standard
m

ay
nothave

a
“substantialeffect”

on
the

settlem
ento

fclaim
s

actually
brought,

seem
ingly

because
m

ostclaim
ants

have
already

estim
ated

~
Search

fo
r

C
om

prom
ise

doesn’taddress
reform

ation
atall.

It
exam

ines

R
estatem

entsection
3.3’s

proposed
“dispensation”rules

allow
ing

a
courtto

determ
ine—

based
on

clear
and

convincing
evidence—

w
hethera

docum
ent

w
as

intended
to

be
a

w
ill

despite
its

noncom
pliance

w
ith

w
ill

form
alities.

(Id.
atpp.45

8-463)
Thatinvolves

entirely
differentfunctions

o
fw

ill
form

alities.
(C

om
pare

id.
atpp.466-468

w
ith

§
III.C

.,post.)
The

article
m

entions
reform

ation
only

as
anotherdoctrine

to
w

hich
the

clear
and

convincing
standard

applies.
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thatthey
m

etw
hatever

the
applicable

burden.
(Id.

atpp.
47

1-472.)
B

utthat

conclusion,
even

iftrue,
is

irrelevantto
the

issue
o
fpotentialabuse.

In
any

event,C
alifornia

has
rejected

P
rofessor

S
herw

in’s
skepticism

aboutR
estatem

entsection
3.3’s

use
o
fthe

heightened
evidentiary

standard

to
liberalize

w
illform

alities,w
hich

is
the

article’s
focus.

(Fn.
3,ante.)

P
robate

C
ode

section
6110,

subdivision
(c)(2)

perm
its

probate
o

f

im
properly

executed
w

ills
as

long
as

clear
and

convincing
evidence

establishes
thatthe

testator
intended

the
docum

entto
be

his
w

ill—
adopting

R
estatem

entsection
3.3.

(Sen.
C

orn,
on

Jud.,A
nalysis

o
fSen.B

illN
o.

A
B

2248
(2007-2008

R
eg.

Sess.)
as

arnended
M

ar.
24,2008.)

b.
The

standard
can

be
applied

effectively.

The
heightened

standard
“instruct[s]

the
factfinder

concerning
the

degree
o

fconfidence
our

society
thinks

he
should

have
in

the
correctness

o
f

factualconclusions
for

a
particulartype

o
fadjudication.”

(A
ddington

v.

Texas
(1979)

441
U

.S.
418,

423;
see

R
estatem

ent,§
12.1,corn.

e.)
Because

judges
rather

than
juries

decide
probate

issues
(O

pening
Brief~,pp.

53-54),

one
can

be
confidentthatthe

standard
w

illbe
understood

and
accorded

greatseriousness.
There

is
no

basis
forthe

R
adin’s

distrusto
fcourts—

their

fearthatjudges
w

illrew
rite

w
ills

based
on

insufficientevidence.
(A

nsw
er,

p.
20.)

Indeed,the
risk

is
justthe

opposite:
The

heightened
evidentiary

standard
m

eans
thatjudicial

errors
m

ore
often

resultin
enforcing

a
w

ill’s

literalterm
s

even
w

hen
thatw

as
notthe

testator’s
intent.

(R
estatem

ent,

§
12.1,

corn.
e.;c.f.,Search

fo
r

C
om

prom
ise,

supra,
34

C
onn.L.R

ev.
at

pp.462-463.)
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C
ontrary

to
the

R
adins’

suggestion
(A

nsw
er,pp.26-27),the

heightened
standard

does
allow

sum
m

ary
adjudication.

Thatis
because

the

sum
m

ary
judgm

entinquiry
m

ustbe
undertaken

through
the

lens
o
fthe

ultim
ate

burden
o
fproof.

(E
.g.,Johnson

&
Johnson

v.
S

uperior
C

ourt

(2011)192
C

al.A
pp.4th

757,762;F
ood

P
ro

Intern.,
Inc.

v.Farm
ers

Ins.

E
xchange

(2008)
169

C
al.A

pp.4th
976,

994.)
Cases

pursued
w

ithoutclear

and
convincing

evidence
can

be
throw

n
out,

and
claim

ants
can

face

m
alicious

prosecution
claim

s.

C
.

B
arring

R
eform

ation
W

ould
D

o
N

othing
T

o
A

void

W
hatever

R
isk

O
fF

raud
A

nd
Floodgates

P
ersists.

A
finalansw

erto
the

R
adin’s

fraud
concern

is
the

reality
thatbarring

w
illreform

ation
w

illnotdissuade
those

w
illing

to
pursue

claim
s

based
on

fabricated
evidence.

Parties
so

inclined
already

have
m

ultiple
other

options.

They
can

fabricate
evidence

o
fan

oralagreem
entto

m
ake

a
w

ill,
orto

supportchallenges
based

on
lack

o
fcapacity,

undue
influence,

fraud,
or

duress.
A

nd
since

truth
is

no
hindrance,they

can
easily

crafttheir
claim

s

and
fabricated

evidence
so

as
to

avoid
sum

m
ary

judgm
ent.

Instead
o
f

deterring
these

abusive
claim

s,barring
reform

ation
w

ould
foreclose

legitim
ate

claim
s.
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III.

R
IG

ID
F

O
R

M
A

L
R

U
LE

S
M

A
Y

B
E

A
D

M
IN

IS
T

R
A

T
IV

E
L
Y

E
A

S
IE

R
T

H
A

N
E

V
ID

E
N

C
E

-B
A

S
E

D
D

E
C

IS
IO

N
M

A
K

IN
G

,

B
U

T
T

H
E

Y
A

R
E

IN
E

V
IT

A
B

L
Y

LE
S

S
F

A
IR

A
N

D
LE

S
S

E
F

F
E

C
T

iV
E

IN
H

O
N

O
R

IN
G

T
R

U
E

T
E

S
T

A
T

O
R

1~N
TEN

T.

The
m

odern
trend

has
been

to
steadily

m
ove

aw
ay

from
stiff

form
alism

tow
ards

“flexible
rationalism

”
aim

ed
atascertaining

testator

intent.
(Estate

o
fR

ussell(1968)
69

C
al.2d

200,209-2
10.)

A
cknow

ledging

a
rem

edy
for

clearm
istakes

o
fexpression

is
the

necessary
nextstep.

The
C

ourtshould
rejectthe

R
adins’

argum
entthatthe

search
for

truth
should

take
a

back
seatto

adm
inistrative

convenience.

A
.

A
ny

A
dm

inistrative
B

urden
O

fT
aking

E
vidence

In
The

O
ccasionalC

ase
W

here
A

B
eneficiary

Seeks
R

eform
ation

Is
F

ar
O

utw
eighed

B
y

The
S

ignificant
O

pportunity
T

o

H
onor

T
rue

T
estator

Intent.

The
R

adins
argue

that“[ejven
ifm

ore
suits

do
notoccur,the

adm
inistrative

burden
w

illrise
as

courts
w

illbe
required

to
take

testim
ony

in
m

ore
cases

ratherthan
resolving

them
as

a
m

atter
o

flaw
.”

(A
nsw

er,

pp.
26-27.)

They
urge

the
C

ourtnotto
allow

judicialresources
to

be

“squander[ed]”
by

considering
evidence.

(Id.
atp.27.)

Turning
a

blind
eye

to
cleartestator

intentis
certainly

expedient.

B
utitcom

es
attoo

high
a

price.
It

em
bodies

a
view

thatthis
C

ourthas

consistently
rejected

because
itdisregards

courts’
“basic

responsibility”

and
“destroys

the
public

confidence”
in

the
judicialsystem

.
(~

II.A
.,

ante.)
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A
nd

it
indisputably

guarantees
thatin

som
e

cases
cleartestator

intentw
ill

be
denied

and
clearly

unintended
beneficiaries

w
illbe

unjustly
enriched.

Besides,
adopting

reform
ation

does
notforeclose

courts’ability
to

decide
the

issue
as

a
m

attero
flaw

—
the

heightened
standard

m
ustbe

considered
on

sum
m

ary
judgm

ent.
(P.

17,ante.)
A

nd
the

absence
o
fju

ry

trials
m

inim
izes

any
adm

inistrative
burden.

B
.

A
ny

A
dm

inistrative
C

onvenience
In

W
illP

roceedings

Is
O

ffsetB
y

The
P

otentialF
or

F
ollow

-O
n

M
alpractice

Litigation.

A
llow

ing
reform

ation
also

lim
its

the
need

for
inefficienttort

alternatives
againstattorney-scriveners.

(O
pening

Brief~,pp.
36-37.)

The

R
adins

claim
there

can
be

no
such

benefitbecause,they
say,there

are
no

tortalternatives—
C

alifornia
attorneys

ow
e

no
duty

o
fcare

to
non-client

“potentialbeneficiaries.”
(A

nsw
er,pp.

24-25.)
B

utthatis
only

parto
f

the
story.

This
C

ourthas
adopted

a
m

ulti-factor
testfor

determ
ining

duty
in

such
m

alpractice
claim

s.
(Lucas

v.H
am

m
(1961)

56
C

al.2d
583,

588-589

(Lucas);B
iakanja

v.Irving
(1958)

49
C

al.2d
647,

650.)
The

case-specific

factors
easily

supporta
duty

o
fcare

for
m

istakes
thatreform

ation
w

ould
fix:

The
“e

n
d

and
aim

’
o
fthe

transaction”
w

as
clearly

to
benefitthe

intended

beneficiaries
and

thus
(1)

“the
transaction

w
as

intended
to

affect”
them

;

(2)
harm

w
as

foreseeable
in

thatthe
attorney

“m
usthave

been
aw

are”
that

failing
to

properly
docum

entthe
testator’s

clear
intentw

ould
harm

the

intended
beneficiaries;

(3)the
harm

becam
e

certain
upon

the
testator’s

death;
and

(4)
the

attorney’s
negligence

w
as

closely
connected

w
ith

the
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injury.
(B

iakanja,
supra,49

C
al.2d

atp.
650.)

M
oreover,

courts
m

ust

consider
“m

oralblam
e.”

(Id.
atpp.

650-651.)
Thus,

attorney
liability

is

appropriate
if

“the
innocentbeneficiary”w

ould
otherw

ise
“bearthe

loss.”

(Lucas,
supra,

56
C

al.2d
atp.

589.)
So,ifreform

ation
is

notavailable,

these
factors

w
ould

supportm
alpractice

liability.

In
denying

the
existence

o
fm

alpractice
liability,the

R
adins

rely
on

C
hang

v.Lederm
an

(2009)
172

C
al.A

pp.4th
67,w

hich
drew

a
novelline

betw
een

“intended”
and

“potential”
beneficiaries

based
on

the
finalLucas

factor,the
policy

factor
o

f“burden
on

the
profession.”

(Lucas,
supra,

56
C

al.2d
atp.

589.)
U

nder
C

hang,
it

does
notm

atterthatthe
testator’s

intentw
as

absolutely
clear

and
thatthe

attorney
understood

it:
The

attorney

ow
es

no
duty

to
the

testator’s
intended

beneficiary
unless

the
attorney

w
rote

thatbeneficiary’s
nam

e
in

the
w

ill,
and

even
then

only
as

to
property

“expressly
setforth

in
the

testam
entary

docum
ent.”

(172
C

al.A
pp.4th

at

pp.
82-85.)~

The
R

adins
cite

C
hang

as
though

itelim
inated

for
alltim

e
the

potentialfor
m

alpractice
claim

s
againstattorneys

for
failing

to
properly

docum
enta

testator’s
clear

intent,
butthat’s

nottrue.
This

C
ourthas

not

~
The

R
adins

also
cite

R
adovich

v.Lock-P
addon

(A
nsw

er,p.25),butthat

ease
doesn’taddress

any
relevantissue.

There,the
“narrow

question
[w

as]
w

hether
attorneys”

ow
e

a
duty

to
beneficiaries

nam
ed

in
a

draftw
illto

ensure
thatthe

testator
“execute[s]

a
w

illconsistentw
ith

”
thatdraft.

(R
adovich

v.Lock-P
addon

(1995)
35

C
al.A

pp.4th
946,954-955.)

R
adovich

recognized
thatthe

B
iakanja

factors
favored

a
duty,butheld

that
“[c]ountervailing

policy
considerations”

counseled
otherw

ise:
R

equiring
attorneys

to
push

their
clients

to
execute

w
ills

consistentw
ith

the
first

draftw
ould

com
prom

ise
the

attorney’s
duty

o
floyalty

to
the

client,w
ho

m
ightchange

his
orherm

ind
and

choose
otherbeneficiaries.

(Id.
at

pp.
959-960,

963-966.)
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addressed
C

hang’s
narrow

view
o

fduty.
A

nd
sisterstates

are
spliton

the

issue,w
ith

atleasttw
o

Suprem
e

C
ourts

perm
itting

m
alpractice

claim
s

by

individuals
notnam

ed
in

the
w

illbecause
o

fthe
attorney’s

failure
to

properly
docum

entthe
testator’s

intent.
(4

M
allen

&
S

m
ith,Legal

M
alpractice

(2012
ed.)§

36:6
&

fns.
3-4,pp.

1197-1198;H
ale

v.
G

roce

(O
r.

1987)
744

P.2d
1289,

1290,
1292;

O
gle

v.Fuiten
(Iii.

1984)
466

N
.E

.2d
224

[relying
on

C
alifornia

cases
and

discounting
floodgate

concerns].)
Likew

ise,the
R

estatem
entT

hird
on

the
Law

G
overning

Law
yers

im
poses

a
duty

to
carry

outthe
testator-client’s

clear
intent.

(Id.
at

§
51,corn.

f
[this

duty
w

ill“serve
to

fu
lfillthe

law
yer’s

obligations
to

the

client”;
allegedly

intended
beneficiary

m
ustprove

client’s
intentby

clear

and
convincing

evidence].)
M

alpractice
claim

s
therefore

rem
ain

a
very

real

possibility
notw

ithstanding
C

hang.

C
hang’s

goalo
favoiding

m
alpractice

burdens
is

better
accom

plished

through
reform

ation:
There

w
illbe

no
need

to
im

pose
tortliability

on
an

attorney
for

failing
to

im
plem

enttestatorintent,
because

the
intended

beneficiary
w

illreceive
w

hatthe
testator

intended.
There

can
be

little
m

oral

blam
e

w
hen

the
intended

beneficiary
suffers

no
loss.

(P.20,ante.)
A

nd

relying
on

reform
ation

ratherthan
tortis

m
ore

likely
to

bring
drafting

errors

to
light,

allow
ing

attorneys
to

carry
outtheir

deceased
clients’w

ishes

w
ithout

fear
o

fliability.
(O

pening
Brief~,p.

37.)

A
nd

ifthe
R

adins
are

correctthatclearly-intended
beneficiaries

have
no

m
alpractice

rem
edy,then

reform
ation

is
allthe

m
ore

im
portant.

Itw
ould

be
the

only
w

ay
to

vindicate
testator

intentand
to

redress
injury

to

intended
beneficiaries.
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C.
A

dopting
The

R
estatem

entW
illN

otV
itiate

The
P

urpose

O
fW

illF
orm

alities.

The
R

adins
argue

thatreform
ation

“disregards
w

illform
alities

and

underm
ines

the
functions

they
serve.”

(A
nsw

er,pp.
18-20;

see
also

id.
at

pp.
37-38

[allow
ing

extrinsic
evidence

“jettisons
the

form
alities”].)

N
otso.

The
centerpiece

o
fthe

R
adins’

argum
entis

an
article

by
P

rofessor

John
Langbein

thatdiscusses
the

functions
o
fw

illform
alities.

(Id.
at

pp.
18-20,repeatedly

citing
Langbein,S

ubstantialC
om

pliance
w

ith
the

W
ills

A
ct(1975)

88
H

arv.
L.R

ev.
489.)

B
utP

rofessorLangbein
w

as
also

the
R

estatem
ent’s

A
ssociate

R
eporter,and

he
co-authored

the
leading

article
urging

the
value

o
freform

ation
and

explaining
w

hy
w

illform
alities

should
notbe

an
obstacle

to
reform

ation.

A
s

he
putit

in
thatarticle,

“[w
]hen

a
testator

executes
a

w
illthatis

afflicted
by

a
m

istakenly
rendered

orm
istakenly

om
itted

term
,

only
the

evidentiary
function

o
fthe

W
ills

A
ctis

seriously
in

question.”
(Langbein

&

W
aggoner,R

eform
ation

o
fW

ills
on

the
G

round
o
fM

istake:
C

hange
o

f

D
irection

in
A

m
erican

Law
?

(1982)
130

U
.Pa.L.R

ev.
521,

529
fn.27.)

“B
ecause

the
resto

fthe
w

illw
as

properly
w

ritten,
signed,

and
w

itnessed,”

w
illform

alities
served

allother
functions:

(1)
“w

arning
the

testator
o

fthe

seriousness
and

finality
o

fthe
instrum

ent,”
(2)

m
aking

it
difficultfor

“crooks
to

deceive
or

coerce
the

testator,”
and

(3)
electing

the
probate

channelfor
resolution.

(Ibid.)
A

s
to

the
sole

rem
aining

function—
the

evidentiary
function—

”courts
have

show
n

them
selves

able
to

deal

effectively
w

ith
the

concern
aboutthe

quality
o

fthe
proofs

in
m

istake

cases.”
(Id.

atp.
529.)

Thus,the
“problem

raises
a

technicalor
form

al

ratherthan
a

purposive
question.”

(Ibid.)
A

s
P

rofessorLangbein
argues,
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honoring
w

illform
alities

should
notrequire

turning
a

blind
eye

to
clearand

convincing
evidence

o
fm

istaken
expression.

(Id.
atpp.

524-529,
577-590.)

Indeed,
C

alifornia
no

longerrequires
slavish

adherence
to

form
alities

even
to

prove
thata

docum
entw

as
intended

as
a

w
ill—

the
circum

stance

w
here

allform
ality

functions
are

in
play.

P
robate

C
ode

section
6110,

subdivision
(c)(2)

allow
s

probate
o
fa

noncom
pliantdocum

entw
hen

clear

and
convincing

evidence
establishes

thatthe
testator

intended
it

as
a

w
ill.

C
ontrary

to
w

hatthe
R

adins
argue

(A
nsw

er,pp.
2

1-22),nothing
in

the

statutory
language

orthe
cited

legislative
history

lim
its

section
6110

to

holographic
w

ills.
U

ndoubtedly,parto
fthe

Legislature’s
im

petus
w

as
the

recognition
thatm

ore
people

w
ere

drafting
their

ow
n

w
ills

on
com

puters

w
ithoutfollow

ing
the

necessary
form

alities
to

execute
them

.
B

utthere
is

no

reason
to

excuse
form

alities
only

in
holographic

w
ills,

and
the

Legislature

didn’tattem
ptto

do
so.

To
the

contrary,the
source

o
fsection

6110
is

R
estatem

entsection
3.3

(p.
16,

ante),w
hich

specifically
applies

to

attorney-drafted
w

ills
as

w
ellas

holographic
w

ills.
(R

estatem
ent,§

3.3,

corn.
a,p.217,

com
.b,illus.

2-4,pp.
219-220.)

A
nd

even
ifthe

R
adins

w
ere

correct,their
argum

entw
ould

counselless
adherence

to
form

alities

here,
since

Irving’s
w

illis
holographic.

The
R

adius’
argum

entboils
dow

n
to

fearthata
fact-finder

m
ight

w
rongly

interprettestatorintent.
(A

nsw
er,pp.

19-20.)
Thatis

alw
ays

possible.
B

utit
is

certain
thatby

categorically
prohibiting

reform
ation,

courts
w

illrefuse
to

enforce
w

ills
thattestators

thoughtthey
w

ere
m

aking.

A
nd

although
it

is
possible

thata
testatorm

ightlie
abouta

w
ill’s

content

because
o

fsocialpressure
(id.

atp.
20),thatconcern

addresses
the

quality

o
fthe

evidence
and

w
hetherthe

party
seeking

reform
atipn

can
carry

its
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burden,
and

then
only

in
a

particular
circum

stance.
It

isn’ta
reason

to

categorically
prohibitreform

ation
regardless

o
fthe

type
or

strength
o
f

the
evidence.5

D
.

A
llow

ing
R

eform
ation

Is
N

otA
n

“A
tta

ck”
O

n

Intestacy
Law

s.

The
R

adins
claim

thaturging
reform

ation
reflects

“distrusto
fthe

intestacy
law

s”
and

am
ounts

to
an

“attack
[on]the

w
isdom

o
fthe

intestacy

law
s.”

(A
nsw

er,pp.22-23.)
M

elodram
atic,

and
w

rong.

R
eform

ation
reflects

the
desire

to
identif~’and

carry
outclear

testator
intent.

There
is

no
aim

to
“avoid

the
intestacy

statutes
atallcosts”

(ibid.),
although

in
factthe

law
does

seek
to

avoid
intestacy

(In
re

Estate

o
fG

oyette
(2004)

123
C

al.A
pp.4th

67,
74

[noting
“the

rule
thatprefers

a
construction

o
fa

term
o
fa

w
illthatavoids

com
plete

orpartial

intestacy”]).
To

the
contrary,the

clear
and

convincing
standard

puts

a
heavy

burden
on

the
party

seeking
reform

ation:
The

defaultis
to

deny

reform
ation,

even
w

hen
thatresults

in
intestacy.

N
o

one
doubts

the
“w

isdom
”

o
fintestacy

law
s

in
theirproper

context.
A

s
the

R
adins

state,intestacy
law

s
do

indeed
supportvaluable

socialfunctions,
including

encouraging
w

ealth
accum

ulation
and

ensuring

~
H

ere,
any

such
argum

entis
extrem

ely
w

eak.
For

one
thing,the

w
ill

itselfsuggests
the

gift.
For

another,Irving
did

notm
ention

the
giftin

som
e

unplanned
socialencounterw

ith
som

eone
w

ho
m

ightexpecta
gift.

H
e

set
up

the
m

eeting
w

ith
C

ity
o

fH
ope

to
discuss

m
ultiple

annuities,
and

thatw
as

w
hy

he
described

his
w

ill.
(See

O
pening

Brief~
p.

5.)
W

hat’s
m

ore,Irving
told

C
ity

o
fH

ope
abouthis

intentw
ith

respectto
Jew

ish
N

ationalFund—
an

unrelated
entity

thatw
as

notpresentand
as

to
w

hich
there

could
be

no
conceivable

socialpressure.
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passage
o
fclean

title.
(A

nsw
er,p.22.)

B
utpassing

property
according

to

the
testator’s

intentserves
those

sam
e

purposes.
The

w
isdom

o
fintestacy

law
s

is
to

provide
an

order
o

fdisposition
w

hen
testator

intentdoes
not.

It
is

no
attack

on
thatw

isdom
to

seek
outthe

testator’s
true

intent.

IV
.

T
H

IS
C

O
U

R
T

N
E

E
D

N
O

T
A

W
A

IT
L
E

G
IS

L
A

T
IV

E
A

C
T

IO
N

T
O

M
O

D
E

R
N

IZ
E

T
H

E
C

O
M

M
O

N
L

A
W

,
A

T
A

S
K

T
R

A
D

IT
IO

N
A

L
L
Y

W
IT

H
IN

T
H

E
C

O
U

R
T

’S
P

U
R

V
IE

W
.

A
.

T
he

P
arties

A
gree

T
hatN

o
S

tatute
B

ars
W

ill

R
eform

ation.

The
opening

briefdem
onstrated

thatjudicialconcerns
created

the
bar

to
w

illreform
ation

and
thatno

statute
forecloses

judicialreconsideration.

(O
pening

B
rief,pp.

43-48.)
The

R
adins

do
notdisagree.

Indeed,their
only

statutory
argum

entis
thatstatutory

liberalizations
should

notbe
read

as

encouraging
judicialadoption

o
freform

ation.
(A

nsw
er,pp.

21-22,
39-40.)

B
.

T
his

C
ourtH

as
T

raditionally
T

aken
T

he
Lead

In

B
eneficially

E
volving

The
Law

.

The
R

adins
suggestthatthe

C
ourtshould

leave
the

issue
to

the

Legislature.
(Id.

atpp.
39-40.)

B
utthis

C
ourthas

never
shied

aw
ay

from

addressing
“d

ifficu
lt

issues
o

fbroad
application.

.
.
.
“

(D
ear

&
Jessen,

‘Follow
ed

R
ates’A

nd
Leading

State
Cases,

1940-2005
(2007)

41
U

.C
.

D
avis

L.R
ev.

683,
707-709.)

Thatis
am

ong
the

reasons
w

hy
“the

C
alifornia

Suprem
e

C
ourthas

been,
and

continues
to

be,the
m

ost

‘follow
ed’

state
high

courtin
the

nation.”
(Id.

atp.
693.)
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N
or

has
the

C
ourtexpected

the
Legislature

to
acton

the
C

ourt’s

behalfin
developing

com
m

on
law

principles.
It

is
“w

ellestablished”that

stare
decisis

m
ustbe

“sufficiently
flexible

to
perm

itthis
courtto

reconsider,

and
ultim

ately
to

departfrom
,

its
ow

n
prior

precedentin
an

appropriate

case.”
(Freem

an
&

M
ills,

Inc.
v.B

eicher
O

ilCo.
(1995)

11
C

al.4th
85,93.)

The
policies

served
by

stare
decisis

‘“should
notshield

court-created
error

from
correction.”

(Ibid.)
“T

his
is

especially
so

w
hen,

as
here,the

error

[in
a

prior
opinion]

is
related

to
a

‘m
atter

o
fcontinuing

concern’to
the

com
m

unity
atlarge.”

(Ibid.)

Likew
ise,

“reexam
ination

o
fprecedentm

ay
becom

e
necessary

w
hen

subsequentdevelopm
ents

indicate
an

earlier
decision

w
as

unsound,
orhas

becom
e

ripe
for

reconsideration”
based

on
m

odem
scholarly

criticism
,

decisions
o

fotherstates,
and

the
recognition

thatthe
precedenthas

created

“inequitable
results”

and
“w

illcontinue
to

produce
such

effects
unless

and

until
[this

C
ourt]

overrule[s]
it.”

(Id.
atpp.

93,98-102.)
Indeed,the

C
ourt

undertook
such

a
reexam

ination
justdays

before
the

filing
o

fthis
brief.

(Leung
v.

Verdugo
H

ills
H

ospital(A
ug.

23,2012,N
o.

S
192768)

C
al.4th

—
[2012

W
L

3601616]
[overturning

com
m

on
law

rule
regarding

effecto
f

release
o
fjo

in
ttortfeasor].)

F
ulfilling

the
C

ourt’s
com

m
on

law
role

is
particularly

appropriate

here,w
here

resolution
o

fthe
issue

involves
core

judicialfunctions—

balancing
policies

regarding
legalpresum

ptions
and

the
use

o
fextrinsic

evidence.

26



C
.

O
verw

helm
ing

S
cholarly

C
om

m
entary

S
upports

The
R

estatem
ent,A

s
D

oes
The

E
xperience

O
fS

tates

T
hatH

ave
A

dopted
R

eform
ation.

A
llrelevantfactors

pointto
adopting

the
R

estatem
ent:

R
eform

ation

reflects
the

overw
helm

ing
scholarly

consensus
and

has
been

accepted
by

a
grow

ing
num

ber
o

fsister
states.

Itrecognizes
thatclearly-established

testator intentshould
notbe

sacrificed
on

the
altar

o
fstiffform

alism
.

A
nd

in
practice,there

is
no

indication
thatcourts

orparties
have

suffered
the

R
adins’

im
agined

parade
o

fhorribles.
(~

II.B
.l-2

,
4,ante.)

S
cholarship.

“The
unw

illingness
o

fcourts
to

reform
w

ills
on

the

ground
o

fm
istake

has
been

strongly
criticized

by
m

odem
scholars.”

(B
ogert’s

Trusts
A

nd
Trustees

(2011)§
991

fn.
11,citing

the
w

ork
o

f

num
erous

scholars.)
The

R
adins

don’tcite
a

single
scholar

opposing
w

ill

reform
ation.

(See
pp.

15-16
&

fn.
3,ante.)

S
isterstates.

A
ccording

to
the

R
adins’tally,

seven
states

have

adopted
reform

ation
(A

nsw
er,pp.29-3

0),three
states

have
rejected

the

R
estatem

ent(id.
atp.

30),
and

m
any

states
continue

to
m

echanically
apply

the
traditionalrule

w
ithoutpausing

to
reconsider

it(Id.
atp.

32
fn.

8).

The
R

adins
say

this
just

isn’tenough.
(Id.

atpp.
3
3
~

3
4
.)6

6
The

R
adin’s

countneither
includes

nor
explicitly

excludes
N

ew
Jersey’s

“probable
intent”

rule,w
hich

is
a

reform
ation

look-alike.
(Pp.

1,6,ante;
O

pening
Brief~,p.28

fn.
5.)

They
also

claim
thatone

o
fthe

cases
involved

“a
trust,ratherthan

a
w

ill.”
(A

nsw
er,p.

30.)
W

ordplay:
C

arison
v.Sw

eeney,
D

abagia,
D

onoghue,
Thorne,

Janes
&

P
agos

(m
d.2009)

895
N

.E
.2d

1191
involved

“the
reform

ation
o

ftrustprovisions
in

tw
o

w
ills”

thatw
ere

“adm
itted

to
probate”

afterthe
death

o
fthe

“Testators.”
(Id.

atpp.
1193-1194.)
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•
N

onsense.

This
C

ourthas
neverhesitated

to
adopta

m
inority

rule
w

hen
itis

the

fair
and

rightthing
to

do.
(E

.g.,H
ow

ellv.H
am

ilton
M

eats
&

P
rovisions,

Inc.
(2011)

52
C

al.4th
541,

566
fn.

10
[adopting

m
inority

rule
on

dam
age

lim
its];Los

A
ngeles

C
ounty

M
etropolitan

Transportation
A

uthority
v.

C
ontinentalD

evelopm
entC

orp.
(1997)

16
C

al.4th
694,7

18-719
[joining

“respectable
m

inority”
in

recognizing
evidence

to
be

considered
for

severance
dam

ages].)
M

oreover,the
R

adins’
argum

entignores
those

cases

thatactually
resortto

reform
ation

w
ithoutexpressly

invoking
the

doctrine.

(R
estatem

ent,§
12.1,reporter’s

notes
4,pp.

367-370;
O

pening
Brief~,

pp.
19-22.)

N
or

do
the

R
adins

say
m

uch
to

defend
the

three
courts

thathave

expressly
rejected

the
R

estatem
ent’s

view
.

That’s
because

there
isn’tm

uch

to
say.

A
s

the
opening

briefdem
onstrated,Flannery

v.M
cN

am
ara

(M
ass.

2000)
738

N
.E

.2d
739,

contains
little

reasoning.
The

m
ajority

asserted
that

reform
ation

w
ould

violate
M

assachusetts
statutes,w

hich
obviated

the
need

for
furtherpolicy

analysis.
(O

pening
B

rief,pp.29-30.)
Itthen

stated
thatit

disagreed
w

ith
the

R
estatem

ent’s
and

other
cases’rejection

o
ffloodgates

fears.
(Ibid.)

The
othertw

o
cases

offer
even

less:
O

ne
interm

ediate
appellate

courtrefused
to

follow
the

R
estatem

entbecause
no

criticalm
ass

o
fother

states
had

yetdone
so

(In
re

Lyons
M

aritalTrust(M
inn.A

pp.
2006)

717
N

.W
.2d

457,
462)—

an
approach

this
C

ourthas
consistently

rejected.

A
nd

a
trial-levelcourtdeclined

to
follow

the
R

estatem
entbecause

(1)
the

courtfeltitw
as

constrained
by

precedentand
(2)

“for
the

reasons
stated”
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in
Flannery.

(In
re

Last
W

ill&
Testam

ento
fD

aland
(D

el.C
h.

2010)
2010

W
L

716160,
*5

)

G
iven

thatthese
courts

feltconstrained
by

existing
law

and
thatthey

said
precious

little
aboutpolicy

considerations,it
is

difficultto
understand

how
the

R
adins

can
claim

that“[ijt
is

clear”thatthey
“considered

the
public

policy”
behind

reform
ation

in
deciding

to
rejectthe

R
estatem

ent.
(A

nsw
er,

pp.
3

1-33.)

V
.

T
H

E
R

E
C

O
R

D
C

O
N

T
A

IN
S

M
O

R
E

T
H

A
N

S
U

F
F

IC
IE

N
T

E
V

ID
E

N
C

E
T

O
A

L
L

O
W

R
E

F
O

R
M

A
T

IO
N

.

The
R

adins
claim

thateven
ifthe

C
ourtperm

its
w

illreform
ation,

it

should
notbe

available
in

this
case.

N
otso.

This
case

is
a

prim
e

candidate

for
reform

ation.

A
.

R
eform

ation
Is

N
otLim

ited
T

o
S

criveners’
E

rrors.

A
ccording

to
the

R
adins,“{t]he

R
estatem

entallow
s

reform
ation

for

m
istakes

arising
from

‘scriveners’
errors.”

(A
nsw

er,p.
34.)

Thatis
true

enough—
various

com
m

ents
illustrate

reform
ation

to
cure

scriveners’
errors

or
quote

cases
discussing

scriveners’
errors.

B
utthe

R
adins

are
w

rong
to

suggestthatthe
R

estatem
entonly

allow
s

reform
ation

o
fscriveners’

errors—
an

attorney’s
m

istake,
butnota

m
istake

o
fexpression

in

a
holographic

w
ill.

(Ibid.)

N
othing

in
the

R
estatem

enteven
hints

atsuch
a

lim
itation.

A
nd

once
again,the

R
adins

don’tcite
anything.

Indeed,they
seem

to
contradict

them
selves

just
one

paragraph
later:

“[T
]he

R
estatem

entitselfm
akes

no
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such
distinction”

betw
een

holographic
w

ills
and

w
ills

prepared
by

attorneys.

(Id.
atp.

35•)7

The
R

estatem
entis

prem
ised

on
reform

ation’s
availability

for
all

other
docum

ents
and

the
lack

o
fany

principled
reason

to
exceptw

ills—
any

kind
o

fw
ills.

(R
estatem

ent,§
12.1,

corn.c.)
W

e
are

aw
are

o
fno

scrivener

only
lim

itation
w

ith
respectto

other
docum

ents,
and

the
R

estatem
ent’s

authors
w

ould
hardly

have
introduced

a
novellim

itation
forw

ill

reform
ation

w
ithoutexplanation.

The
notion

is
even

m
ore

strained
given

thatS
ection

12.1
applies

to
all“donative

docum
ents,”

w
hich

w
ould

m
ean

that,
according

to
the

R
adins,the

R
estatem

entreduced
reform

ation’s
scope

for
donative

docum
ents

otherthan
w

ills.

If
anything,

the
need

for
reform

ation
for

holographic
w

ills
is

even

strongerthan
for

attorney-drafted
w

ills.
M

istakes
o
fexpression—

eitherby

accidentally
including

an
unintended

term
orby

accidentally
om

itting

an
intended

term
—

are
a

function
o

fbeing
hum

an.
Itm

akes
no

sense
to

expectlaym
an

to
be

less
susceptible

to
errors

than
trained

professionals.

‘~
The

R
adins

elsew
here

cite
G

iam
m

arrusco,
supra,

171
C

al.A
pp.4th

at

p.
1604

as
holding

thatreform
ation

o
fintervivos

trusts
is

lim
ited

to
“a

scrivener’s
error.”

(A
nsw

er,p.
16.)

Ifthey
m

ean
only

an
attorney’s

drafting
error,

G
iam

m
arrusco

doesn’tsay
that.

Instead,itrefers
to

the
court’s

com
m

on
law

pow
erto

correcta
“drafting

error.”
(171

C
al.A

pp.4th
atp.

1604.)
Likew

ise,
courts

have
observed

thatcontractreform
ation

is
available

for
errors

“due
to

an
oversightor

due
to

an
error

o
fa

scrivener.”
(A

ppalachian
Ins.

Co.
v.M

cD
onnellD

ouglas
C

orp.
(1989)

214
C

al.A
pp.3d

1,21,
em

phasis
added.)
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B
.

The
R

ecord
C

ontains
M

ore
T

han
S

ufficientE
vidence

To

S
upportA

F
inding

O
fC

lear
A

nd
C

onvincing
E

vidence

C
onsistentW

ith
The

R
estatem

ent’s
V

iew
.

The
C

ourto
fA

ppealthoughtIrving’s
intentw

as
plain:

It
is

clearthat
[Irving]

m
eantto

dispose
o
fhis

estate
through

his
bequests,

firstto
his

w
ife

and,should
she

predecease
him

,

then
to

the
charities.

It
is

difficultto
im

agine
thatafter

leaving
specific

gifts
to

the
charities

in
the

nam
es

and

m
em

ories
o

fbeloved
fam

ily
m

em
bers,Irving

intended
them

to
take

effectonly
in

the
eventthathe

and
his

w
ife

died

“atthe
sam

e
m

om
ent.”

(S
lip

O
pn.,p.

12.)
Irving

“intentionally
om

itted
allotherpersons,w

hether

heirs
or

otherw
ise”

(A
A

122-123)—
individuals

w
ho

had
ceased

allcontact

w
ith

him
and

w
ho

considered
him

“e
vil.”

(A
A

18,20-2
1,31,36,70-7

1,79,

81.)
The

courtfurther
found

that,unlike
in

E
state

o
fB

arnes
(1965)

63

C
al.2d

580,extrinsic
evidence

confirm
ed

the
evidentintento

fIrving’s
w

ill:

Irving
continued

to
m

ake
donations

to
the

charities
and

told
C

ity
o
fH

ope

that he
had

previously
m

ade
a

w
illthatlefthis

estate
to

C
ity

o
fH

ope
and

Jew
ish

N
ationalFund.

(S
lip

O
pn.,p.

12.)
Indeed,the

C
ourto

fA
ppeal

thoughtIrving’s
intentw

as
so

clearthatits
reluctantaffirm

ance
called

on

this
C

ourt“to
considerw

hetherthere
are

cases
w

here
deeds

speak
louder

than
w

ords
w

hen
evaluating

an
individual’s

testam
entary

intent.”
(Id.

at

pp.
12-13.)

A
gainstthis

backdrop,the
R

adins
m

ake
severalm

eritless
argum

ents.
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F
irst,

them
selves

relying
on

extrinsic
evidence,the

R
adins

argue
that

Irving
w

ould
have

intended
to

benefithis
nephew

s
and

othersurviving

fam
ily

m
em

bers
w

ho
supposedly

continued
to

think
o
fhim

as
their

uncle.

(A
nsw

er,pp.
3-4,23-24,

38
&

fn.
10.)

The
argum

entm
isstates

the

evidence
and

relies
on

testim
ony

thatw
ould

be
excluded

attrial.8
B

utin

any
event,these

sorts
o
fdisputes

are
for

the
trier

o
ffact.

They
do

not

undercutthe
existence

o
fevidence

from
w

hich
ajudge

could
find,by

clear

and
convincing

evidence,thatIrving
intended

to
benefitthe

charities
ifhis

w
ife

predeceased
him

—
an

intentthatthe
C

ourto
fA

ppealthought“clear.”

(S
lip

O
pn.,p.

12.)

Second,the
R

adins
say

thatinterpreting
Irving’s

intentis
“sim

ply

speculation.”
(A

nsw
er,pp.

37-39.)
A

gain,thatis
a

m
atter

forthe
fact-

finder.
A

s
the

C
ourto

fA
ppealindicated,both

the
term

s
o

fIrving’s
w

ill

and
the

extrinsic
evidence

provide
m

ore
than

enough
basis

for
ajudge

to

determ
ine

thatIrving
clearly

intended
to

benefitthe
charities.

The
R

adins

justdism
iss

thatevidence.
For

instance,they
say

thatIrving
m

ighthave

intended
to

m
ake

charitable
gifts

in
loving

m
em

ory
o
fdeceased

fam
ily

m
em

bers
only

in
the

odd
evento

fsim
ultaneous

death
(id.

atp.
39),

im
probable

though
thatw

ould
be.

A
nd

they
ignore

Irving’s
statem

ents
to

C
ity

o
fH

ope.

8
For

instance,the
R

adins
claim

that“Irvin
g

specifically
disinherited

his

brotherH
arry”

w
hereas

the
R

adins
are

“sons
o
fIrving’s

‘beloved
sister’

R
ose.”

(A
nsw

er,p.
38

&
fn.

10.)
B

utIrving’s
w

illgave
H

arry
$1

and
in

a
separate

provision
specifically

om
itted

everyone
else,including

the
R

adins:
“I

have
intentionally

om
itted

allotherpersons,w
hetherheirs

or
otherw

ise,w
ho

are
notspecifically

m
entioned

herein.
.

.
.
“

(A
A

122-123.)
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Third,the
R

adins
claim

thatw
hathappened

here
w

as
nota

m
istake

o
fexpression

butratherIrving’s
failure

to
plan

for
w

hatshould
occur

ifhis

w
ife

predeceased
him

.
(A

nsw
er,pp.24,

34-35,
37-39.)

Y
etagain,thatis

a
question

for
the

trier
o
ffact.

A
s

the
C

ourto
fA

ppealexplained,there
is

m
ore

than
enough

evidence
to

find
Irving’s

“clear”
intent,torpedoed

by

m
istaken

expression.
N

othing
suggests

thathe
justfailed

to
considerthe

possibility
thathis

w
ife

could
die

before
him

orthathe
did

notcare
w

hat

w
ould

happen
in

those
circum

stances.

F
ourth,the

R
adins

note
thatthe

R
estatem

entdoes
notauthorize

reform
ation

to
“m

odify
a

docum
entin

orderto
give

effectto
the

donor’s

post-execution
change

o
fm

ind
orto

com
pensate

for
other

changes
in

circum
stances.”

(R
estatem

ent,§
12.1,corn.h.;A

nsw
er,pp.

34-3
5.)

That

isn’tatissue
here.

The
charities

have
never

suggested
thatIrving’s

intent

changed
afterhe

executed
his

w
ill.

N
or

have
they

suggested
thathis

w
ife’s

death
w

as
an

unanticipated
event(i.e.,

a
changed

circum
stance

w
hen

it

happened).
R

ather,
they

contend
thatIrving

alw
ays

intended
the

charities
to

be
his

beneficiaries
ifhis

w
ife

did
notsurvive

him
—

an
intentunartfully

expressed.
The

R
adins

are
free

to
argue

thatIrving
never

considered
the

m
atter.

B
utonce

again,thatis
an

argum
entforthe

fact-finder.
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V
I.

T
H

E
IM

P
L
IE

D
G

IF
T

D
O

C
T

R
IN

E
A

F
F

O
R

D
S

A
V

IA
B

L
E

,
IF

L
IM

IT
E

D
,

P
A

T
H

T
O

R
E

A
C

H
T

H
E

F
A

IR
A

N
D

E
Q

U
IT

A
B

L
E

R
E

S
U

LT
IN

T
H

IS
C

A
S

E
.

In
the

alternative,the
opening

briefurged
thatthe

C
ourtcould

alter

the
im

plied
g

ift
doctrine

to
allow

extrinsic
evidence

to
better

determ
ine

the

testator’s
actualintent.

(O
pening

B
rief,pp.

38-42.)

The
R

adins
respond

thatim
plied

gifts
are

lim
ited

for
policy

reasons

and
thatconsideration

o
fextrinsic

evidence
w

ould
“undercutthe

w
hole

notion
o

fim
plied

gifts.”
(A

nsw
er,pp.

36-37.)
W

ell,
sure.

Thatis
w

hy
the

charities
soughtreview

—
to

change
the

law
to

reflecta
m

ore
m

odem

approach
thatbetterbalances

policy
considerations.

The
R

adins
do

notaddress
the

unjustenrichm
entissues

orthe
policy

goalo
feffectuating

testator
intent.

N
or

do
they

address
the

im
plied

gift

doctrine’s
fundam

entalprem
ise—

thatw
here

a
w

illis
incom

plete,
courts

should
try

to
determ

ine
testator

intentbefore
resorting

to
intestacy

rules.

Instead,they
raise

only
one

policy
argum

ent:
Thatabandoning

the
four

corners
rule

“w
illjettison[]

the
form

alities
required

forw
ills.”

(Id.
at

pp.
37-3

8.)
W

e
have

already
dem

onstrated
thatslavish

adherence
to

those

form
alities

should
notstand

in
the

w
ay

o
fhonoring

actualtestator
intent.

(~
III.C

.,
ante.)

B
eyond

this,the
R

adins
offerno

realresponse
to

the
charities’

dem
onstration

thatthe
four

corners
rule

should
atleastbe

liberalized

(1)
as

regards
o

fholographic
w

ills
(w

here
m

istakes
are

farm
ore

likely)
or

(2)
w

here
the

w
illitselfstrongly

suggests
thatthe

literallanguage
contains
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a
m

istake
and

extrinsic
evidence

serves
a

confirm
ing

role
(as

the
C

ourto
f

A
ppealthoughtoccurred

here).

A
lthough

the
charities

continue
to

believe
thatreform

ation
is

the

sim
plestapproach,

liberalizing
the

im
plied

giftdoctrine
rem

ains

an
alternative

thatperm
its

justice
to

be
done

in
this

and
sim

ilar
cases.

C
O

N
C

LU
S

IO
N

A
s

the
R

estatem
entand

a
num

ber
o
fsister

states
have

recognized,

there
is

no
principled

reason
to

allow
strictform

alism
to

trum
p

testator

intentestablished
by

clear
and

convincing
evidence.

H
istory

proves
thatthe

R
adins’

fears
o

fopening
the

floodgates
o

flitigation
have

no
basis

in
reality.

It
is

tim
e

for
C

alifornia
to

m
odernize

its
view

o
ftestam

entary
docum

ents.

The
C

ourto
fA

ppeal’s
and

trialcourt’s
judgm

ents
should

be
revers

D
ated:A

ugust28,2012

R
espectfully

subm
itted,

O
LD

M
A

N
,

C
O

O
LE

Y
,

S
A

LLU
S

,
G

O
LD

,
B

IR
N

B
E

R
G

,
&

C
O

LE
M

A
N

,LLP
Susan

C
ooley

R
O

D
R

IG
U

E
Z,

H
O

R
II,

C
H

O
I
&

C
A

F
F

E
R

A
T

R
eynolds

C
afferata

B
E

N
E

D
O

N
&

S
E

R
LIN

G
erald

S
erlin

D
ouglas

B
enedon

G
R

E
1N

E
S

,M
A

R
T

IN
,

S
TE

IN
&

R
IC

H
LA

N
I)

LLP
R

obin
M

eadow
R

obertA
.

O
lson

Jeffrey
E.R

askin

il/I
~

B
y

W
~—

~
-

/f’~
Je

ffre
y

E.R
askin

A
ttorneys

for
C

laim
ants

and
A

ppellants
JE

W
IS

H
N

A
T

IO
N

A
L

F
U

N
D

and
C

IT
Y

O
F

H
O

P
E
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C
E

R
T

IF
IC

A
T

E
O

F
C

O
M

P
L

IA
N

C
E

C
ounselo

fR
ecord

hereby
certifies

that,pursuantto
C

alifornia
R

ules

o
fC

ourt,rule
8.204(c)(1)

the
R

E
P

LY
IN

S
U

P
P

O
R

T
O

F
B

R
IE

F
O

N

T
H

E
M

E
R

IT
S

is
produced

using
13-pointR

om
an

type
including

footnotes

and
contains

8,220
w

ords,w
hich

is
less

than
the

totalw
ords

perm
itted

by

the
rules

o
fcourt.

C
ounselrelies

on
the

w
ord

counto
fthe

com
puter

program
used

to
prepare

this
brief.

A
/I
~

D
ated:A

ugust28,2012
~I~I,j7C-.

7C
_—

~
/19’Jeffrey

E.R
askin
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P
R

O
O

F
O

F
S

E
R

V
IC

E

serving:

R
ichard

C
aplan

8200
W

ilshire
Boulevard,

Suite
200

B
everly

H
ills,C

alifornia
90211

C
ounselfo

r
E

state
ofD

uke
A

d
m

in
istra

to
r

M
argaretLodise

Sacks,G
lazier,Franklin

&
Lodise

3500
South

G
rand

Avenue,Suite
3500

Los
Angeles,C

alifornia
90071

C
ounselfo

r
R

espondents
R

obert
and

S
eym

ourR
adin

C
lerk

ofthe
C

ourt
C

alifornia
C

ourtofAppeal
Second

Appellate
D

istrict,D
ivision

Four
300

S.Spring
Street,Floor2

N
orth

Tow
er

Los
Angeles,C

alifornia
90013-1213

(C
ourt

o
fA

ppealC
ase

N
o.B227954)

W
ilfrid

R
oberge

D
onahue

G
allagherW

oods
1999

H
arrison

Street,25th
Floor

O
akland,C

alifornia
94612

C
ounselfo

r
R

espondents
R

obert
and

S
eym

our
R

adin

M
ary-C

hristine
S

ungaila,
Snell&

W
ilm

erLLP
600

A
nton

B
lvd.,

Suite
1400

Costa
M

esa,C
alifornia

92626
C

ounselfo
r

P
laintiffs

and
R

espondents
R

obert
and

S
eym

our
R

adin

C
lerk

for
The

H
onorable

M
itchellB

eckloff
Los

Angeles
SuperiorC

ourt
111

N
orth

H
illStreet

Los
Angeles,C

alifornia
90012

(LA
S

C
C

ase
N

o.BP108971)

(X
)

B
y

E
nvelope:

by
placing

a
true

copy
thereofenclosed

in
sealed

envelopes
addressed

as
above

and
delivering

such
envelopes:

(X
)

B
y

M
a
il:

A
s

follow
s:

I
am

“readily
fam

iliar”
w

ith
this

firm
’s

practice
o

fcollection
and

processing
correspondence

for
m

ailing.
U

nder
thatpractice,

itw
ould

be
deposited

w
ith

U
nited

States
P

ostalS
ervice

on
thatsam

e
day

w
ith

postage
thereon

fully
prepaid

atLos
A

ngeles,
C

alifornia
in

the
ordinary

course
o

fbusiness.
I

am
aw

are
thaton

m
otion

o
fparty

served,
service

is
presum

ed
invalid

ifpostalcancellation
date

orpostage
m

eter
date

is
m

ore
than

1
day

after
date

o
fdepositfor

m
ailing

in
affidavit.

E
xecuted

on
A

ugust28,
2012,

atLos
A

ngeles,
C

alifornia.

(X
)

(S
tate)

I
declare

underpenalty
o

fperjury
underthe

law
s

o
fthe

State
o
fC

alifornia
thatthe

foregoing
is

true
and

correct.C
hance

.Law
rie

S
T

A
T

E
O

F
C

A
L

IF
O

R
N

IA
,

C
O

U
N

T
Y

O
F

LO
S

A
N

G
E

L
E

S

I
am

em
ployed

in
the

C
ounty

o
fLos

A
ngeles,

State
o

fC
alifornia.

I
am

overthe
age

o
f

18
and

nota
panty

to
the

w
ithin

action;
m

y
business

address
is

5900
W

ilshire
B

oulevard,
12th

Floor,Los
A

ngeles,
C

alifornia
90036.O

n
A

ugust28,2012,
I

served
the

foregoing
docum

entdescribed
as:

R
E

P
LY

O
F

B
R

IE
F

O
N

T
H

E
M

E
R

IT
S

on
the

parties
in

this
action

by




