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| STATEMENT OF THE CASE

Petitioner, G.V., appeals the denia] of eligibility for the Nursing Home Medicaid
Program by respondent Monmouth Caounty Division of Social Services (MCDSS) as the
result of having resources available to her, namely, resources contained in a trust that
exceed $2,000,

PROCEDURAL HISTORY

On July 14, 2018, the petitioner commenced the Medicaid application process
with the MCDSS. On October 27, 2018, the petitioner was denied sligibiiity. The
petitioner filed a timely request for a hearing. The matter was transmitted to the Office
of Administrative Law, where it was filed on November 9, 2018, N.J.S.A 52:14B-1 to -
15, N.JS.A 52:14F1 to -13. The petitioner filed a maotion for summary decision on
December 5, 2018." Oral argument of the motion was heard on the schedylad hearing

date of January 6, 2017,

STATEMENT OF FACTS

The following facts ars not in disoute and, accordingly, | FIND:
s &~ 2

1. On May 12, 2011, petitioner executed the ‘Grace M. Vinci Income Only
Trust” (“Trust”). The Trust Agreement Identifies petitioner as grantor and
D.MA,, petitioner's daughter, as Trustea. The corpus of the trust includes
‘the property described in Exhibit A hersto, together with such monies,
securlfies and other assets as the Trustee hereafter at any time may hold
or acquire hereunder.” Ibld. Exhibit A does not meke clear to what

property the Trust Agreement is refetring.

2, As provided in “Article First” the Trustee Is required to pay the net Income
of the Trust to or for the benefit of the petitioner during her lifetime.

' The MCDSS did ot file a responsive pleading to the motion,

[
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“Article Third” of the Trust Agreement states; “This Agreement and the
trusts created hereunder are Irrevocable,” Under “Article Fourth” In the
event that the size of the principal becomes such that it is inadvisable or
unnecessary to continue the Trust, the Trustee, in her absolute discretion,
is authorized to pay and distribute the principal of the Trust to the
remainderman beneficiaries. In any case, "no such digtribution shall be
made to the Grantor.”

3 On May 28, 2011, two weeks after the Trust was astablished, the Trust
acquired a property at 158 E, Crooked Hill Road, Pearl River, NY 10985.
The deed was signed by D.M.A. in her capacity as Trustee.?

4, On July 14, 2016, approximately sixty-two months after the house was
purchased by the Trust, petitioner applied for Medicaid benefits. Prior to
receiving a formal decision from respondent, petitioner's counsel was in
contact with the caseworker responsible for evaluating petitioner's
application. In an e-mail dated August 17, 2018, the worker conciuded
that the Trust Agreement did not mest all of the requirements set forth in
N.J.AC. 10:71-4.11 and identified three reasons for this conclusion.

5, First, he noted that aithough the trust declares itself to be irrevocable,
“Article Fourth” of the Trust Agresment indicates thaf it can be terminated
anytime in the Trustes's absolute discration, Second, "[tlhe trust should
specifically state that its purpose is to permit the use of trust assats to
supplement, and not to supplant, impair or diminish, any benefits of
assistance of any Federal, State or any other governmant entity for which
the beneficiary may otherwise be eligible.” And, third, pursuant to
NJA.C. 10:71-4.11(e)(8), “[a] home whether excluded or not, whan
transferred into a trust, shall be presumed fo have been transferred for the
purpose of qualifying for Medicaid.”

“The proparty was sold In 2015; the trust contained assats of approximately §76,841 a3 of August 2018,

LAl
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8, By notification dated October 27, 2018, respondent formally denied
petitioner's application for Medicaid benefits. The letter stated that the
Trust did not meet all of the requirements set forth in N.J.A.C. 10.71-4.11
because the total available resources in the Trust exceaded the $2,000

cap.

LEGAL ANALYSIS AND CONCLUSION

Medicald fs a program established by Title XIX of the Social Security Act, 42
US.CA. 1396 ot seq.,, designed “to provide medical assistance to persons whose
JIncome and resources are not sufficient to meet the costs of necessary care and
services.” Atkins v, Rivera, 477 U.S. 154, 156, 108 S. Ct. 2456, 2458, 91 L, Ed, 2d 131,
137 (1986). Benefits are governed through a combination of federal and state law.

New Jersey's Medicaid program derives its authority from the New Jersey Medical
Assistance and Health Services Act, NJL.S.A. 30:4D-1.2 fo 18.1. The majority of the
controlling regulations are found in the Medicaid Only Manual, NJAC. 10:74-1.1
teo -8.5,

In determining Medlcaid eligibility, both the resources and the income of an

applicant are considered. Rescurces are defined as .

any real or personal property which is owned by the
applicant (or by those persons whose resources ars deemed
available to him or her, as described in N.JAC. 10:71-4.8)
and which could be converted to cash to be used for his or
her support and maintenance. Both fiquid and non-liquid
resources shall be considered in the defermination of
eligibility, unless such resources are specifically excluded
under the provisions of N.J.A.C, 10:71-4 4(b).

[NJAC, 10:71-4.1(b) ]

To be considered in the determination of eligibility, a resource must be “available,”
meaning that the person has “the right, authority or power to liguidate real or personal
property or his or her share of it.” N.JA.C. 10:71-4.1(c). Additionally, the resource
must be "countable.” For purposes of determining Medicaid eligibility, a “countabls”
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resource is "[alny resource which is not specifically excludable under the provisions of
NJAC 10:71-44" NJAC. 10:71-4.2(a). Among the excludable resources listed in

the regulation are "[tlhe value of resources which are not accessible to an individual
through no fault of his or her own.” NJAC, 10:71-4.4(b)(8). Such resources include,
but are not limited to, irrevocable trust funds. N.JA.C. 10:71-4.4(b)(8)(i).

in moving for samréaw decision, petitioner arguss that the Trust is irrevocable
and, thus, should be excluded when assessing her Medicaid sligibility. In a contested
case, the standard for a motion for sumimary decision Is “if the papers and a‘ iscovery
which have been filed, together with the affidavits, If any show that there is nc} genuing
issue as to any material fact challenged and that the moving party is entitled to prevail
as a matter of law.” N.JA.C. 1:1-12.5(b).

The issue is whether the Trust is countable for Medicaid purposes.

L Is the Trust countable for Medicald purposes because the resources
contained within would be accessible to p%iﬁité@ﬁ@i‘ but for her own
“fault"?

An “Irravocable trust” is defined as **a trust which cannct, in any way, be revoked
by the grantor.” N.JA.C, 10:71-4.11(c)(3). In contrast, a "revocable trust’ is

a trust which can, under State law, be revoked bi; the
grantor. A frust, which provides that the trust can bs only
modified or terminated by a court, is considered to be a
revocable trust, since the grantor {or his or her
representative} can petition the court to terminate the trust.
Also, a trust that declares itself to be irrevocable, but which
terminates upon conditfons relafing to the grantor during his
or her lifetime, shall be, for the purposes of this section,
considered to be revocable. For example, a trust may
require a trustes to terminate a frust and disburse the funds
to the grantor if the grantor leaves a nursing facility. Such a
trust shall be considered fo be revocable.

NJA.C. 10:71-4.11(c)(2).]
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There is no provision in petitioners Trust that grants her the power of revocation.
Additionally, there is nothing that states that the Trust can only be modified or
terminated by a court. Further, the Trust does not terminate upon any conditions
relating to petitioner during her lifetime. For these reasons, the Trust is irrevocable. .

As evidenced in his August 17, 2018, e-mail to petitioner's counssl, the
caseworker took issue with “Article Fourth” of the Trust Agreement, which provides that
the Trust can be terminated by the Trustee at any time, in her sole discretion, if she
determines that the size of the principal.is such that it would be inadvisable or
unnecessary to continue the Trust However, as long as the. decision to terminate the
Trustis within the Trustee’s discretion and not dependent on any conditions relating to

petitioner, the Trust is irrevocable.

Nevertheless, just because the Trust meets this definition of “Irrevocable” does

not mean that it must be excluded for purposes of determining Medicaid eligibility,
NJAC, 10:71-4.4(0)(B)(i) provides that resources contained in irrevocable trust funds

are excluded only if they are inaccessibla to an individual through no fault of his or her
own. In MF. v. DMAHS and Bergen County Board of Soclal Services, HMA 9813-97,
Initial  Decision  (April 5~ 1998), adopted, Comm'’r (May 22, 1598),
*i%‘;?é:;}szﬁ}%gww%g%s*g;%égfs@igesi:%wgfsa}fa upon learning that the petitioner had

Alzhelmer's, the petitioners hushand set Up an irrevocable, inter vivos trust that was

used to pay property taxes, homeowner's Insurance, and home expensss. id, at 2-3.
When the petitioner applied for Medicaid benefits seven years later, she was denied on
the basis of the resources contained in this trust, The administrative law judge (ALJ)
concluded that the trust was a non-excluded resource for purposes of determining

Medicaid eligibility, nating:

[allthough “fault” might not be the right word as it has
pejorative connotations, it is certainly the creation of a trust
by petitioner and her husband which made these funds
inaccessible to the petitioner herself absent an exercise of
discretion on the part of the trustee, To that extent . . | this
irrevocable trust is not excluded,




OAL DKT. NO. HVA 1703915

IME,, supra, HMA 9813-97. Initial Decislon (April 5, 1998),
<h%§p:;’fn§§aw.n;%g%rsieéz,sfcoéieci%sasfsaéb,}

In Dickson v. DMAHS and Bergen County Board: of Social Services, OAL Dkt
No. HMA 5383-98, Initial Decision (March 24, 1997), adopted, Comm'r (May 12, 1997),
the ALJ more directly concluded, “it appears that, for Medicaid purposes, a trust can

only be irrevocable if it is a third-party trust in which the settior creatas a trust for tha
benefit of another (not himself or herself), to be administsred 5}@ the trustee.” Under this
interpretation, only third-party irrevocable trusts are aexciudable resources for Medicaid

ourposes,

More recently, in KL v. DMAHS and_Gloucester County Board of Soclal
Services, HMA 11454-14, Initial  Decision (January 13, 2015),

<hftpi//njlaw.rutgers.edu/collec ions/oal/>, the grantor created a trust with proceads she

teceived from a real-estate sale and named herself as sole beneficiary and trustes,
Later, the grantor's son succeeded his mother as trustee due to her Inability to manage
the trust herself. The trust entitied the grantor to receive all of the net income from the
trust estate; however, the trust made no provision for compelling distributions from the
trust corpus nor to liquidate the same except upon the death of the grantor.  Owver
twenty years after the trust was established, the grantor applied for Medicaid benefits
and was denied because of the resources contained in the trust, which the DMAMS
considered %{3%@@@&%‘; available and accessible. The ALJ agreed with this assessment,

noting:

[ulnder both federal and state law, trusts establishad by a
Medicald applicant through his or her own action cannot, for
Medicaid purposes, be “irsvocable” and are available and
countable assets and will prevent Medicaid eligibility as

. being violative of public policy for diverting scarce federal
and. state resources .from the low income elderly, the
disabled, poor women and children,

[K.L,, supra, HMA 11454-14, Initial Declsion (January 13,
2015, <hﬁp:/in}iavmu£gers.edufco%fections!oa?i>,]

Here, the Trust established by petitioner is non-exciudable for purposes of
determining Medicaid eligibility. The resources contained in the Trust are inaccessible
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to petiticner due to her own “fault” In other words, she would have had access to the
Trust assets but for her decision to create a trust over which she has no control. The
Trust is similar to that in K. v. DMAHS, supra, HMA 11454-14, Initial Decision
(January 13, 2015), <http://njlaw.rutgers.edw/collections/oal/>, | in that petitioner is

entitled to the net income of the Trust but not to distributions from the corpus. In that
case, the ALJ nevertheless considered the assefs to be avallable and countable for
Medicaid purpcses. For these reasons, the resources contained in petitioner's Trust
were properly considered in determining her Medicaid eligibility,

i. Doss the Trust qualify as an exempt special-nesads trust?

A special-needs trust is a trust “containing the assets of a disabled individual and
which is established prior to the time the disabled individual reaches the ags of 65 and
which Is established for the sole benefit of the disabled individual by a parent,
grandparent, legal guardian of the disabled indlvidual or a court.” N.JA.C. 10:71-
4.11(g)(1). When all of the requirements set forth In N.J.A.C, 10:71-4.11(g)(1) are met,
a special-needs trust may be granted exemption as a resource for Medicaid purposes.
Ibid,

One requirsment for the establishment of a special needs trust is that

[{]he trust shall specifically state that its purpose is to permit
the use of trust assets to supplement, and not to supplant,
impair or diminish, any benefits or assistance of any Federal,
State or other governmental entity for which the beneficlary
may otherwise be eligible or which the beneficiary may be
receiving.

INJA.C. 10:71-4.11(g)(1)(ii).]

The petitioner's Trust does not contain the above language. In fact, petitioner concedes
that “[tlhe subject Trust is neither a Special Needs Trust nor a Supplemental Needs
Trust.” Upon examination, the Trust lacks many of the hallmarks of such instruments.
For example, the Trust does not state "the age of the trust beneficiary, that the trust
i}aﬁeﬁciary is disabled within the definition of 42 U.S.C. § 1382¢(a)(3) and whether the

fex]
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trust beneficiary is competent at the time the trust Is established.” N.JAC. 10:71-
411Ug)(1)(v). Further, there is na indication that the Trust was established by a
parent, graﬂdg}az‘eni lsgal guardian of [petitioner] or a court’; Rather, it was set up by
petitioner herself. Thus, the Trust at issue doas not qualify for an exemption as a

special-nesds trust,

. The sixty-month look-back period is irrelevant in determining whether
the Trust is an excludable resource.

‘An individual shall be insligible for institutlonal level services through the
Medicaid program if he or she . . . has disposed of assets at less than fair market value
at any time during or after the 80-month period Immediately before . . . the date the
individual applies for Medicald as an institutionalized individual.” N.JAC, 10:71-
4.10(a)(2). “Perlods of ineligibility cannot be imposed for resource transfers which take
place prior to the look-back periad.” N.JA.C. 10:71-4.10(b)(9)(iv).

in M.F., the pefitioner created an frrevocable, self-settied trust approximatsly

seven years before applying for Medicaid benefits. In determining that the trust was a
non-exciuded resource for Medicald purposes, the ALJ found it of no consequence that
the trust was Initially established beyond the look-back period. The ALJ stated:

It is Important to note that what is being discussed in this
case is solely and exclusively the existence of a non-
excluded resource. This case is not a question of a transfer
of resources for less than fair market value (FMV) during any
potential period of insligibility.  While petitioner's counsel
discusses periods of ineligibility triggered by a “look back,”
those issues are entirely irelevant fo the instant case.
These assets were not given as a gift or transferred for less
than FMV within the period of the lock back and therefore
that issue need not be addressed,

[M.F., supra, HMA 9813-97, Initial Decision (Aprit 5, 1998),
<hﬁp:;’!nj§aw.rutgers;edu/soi?ectfonsfoaifa}

As explained by petitioner, the house was bought and transferred to the Trust on May
26, 2011, and petitioner's Medicaid application was flled on July 14, 2018,

(e}
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approximately sixty-two months later, Therefore, the transfer of the homa into the Trust
Is bayond the look-back period. However, as demonstrated in the M.F. case, this issue
s Irrelevant. Petitionsr's case likewise does not deal with assets glven as a gift or
transferred for less than FMV. Rather, the sole issus is whather the Trust should be an
excluded resource for purposes of determining Medicald eligibllity. For the above-
stated reasons, the Trust fails to qualify as such, and the assets contained therein
should be Included as a countable rescurce that exceeds $2,000.

Based on the foregoing findings of fact and conclusions of law, | CONCLUDE
that the MCDSS's determination to include the Trust as an available rasource to the

petitioner should be affirmed, -

ORDER

I ORDER that the Monmouth County Division of Social Services' determination
that the petitioner is insligible for Medicald Only Nursing Home benefits is AFFIRMED,

I hereby FILE my initial decision with the DIRECTCOR OF THE DIVISION OF
MEDICAL ASSISTANCE AND HEALTH SERVICES for consideration.

This recommended decision mgy be adopted, moadified or rejected by the
DIRECTOR OF THE DIVISION OF MEDICAL ASSISTANCE AND HEALTH
SERVICES, the designee of the Commissioner of the Department of Human Services,
who by law is authorized to make a ffﬂé? decision in this matter. If the Director of the
Division of Medical Assistanca and Health Services doas not adopt, madify or reject this
decislon within forty-five days and unless such time limit is otherwise extended, this

recommended decision shall bacome a final decision in accordance with N.J.SA.
52:148-10.

1
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Within seven days from the dale on which this recommended decision was
mailed to the parties, any party may file written axceptions with the DIRECTOR OF THE
DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES, Mail Code #3, PO
Box 712, Trenton, New Jersey 08825-0712, markad "Attention: Exceptions.” A copy
of any exceptions must be sent to the judge and to the other parties.

.

T
January 27, 2017 /{;i P Ay ,
DATE SUSAN M/SCAROLA ALJ

Date Recelved at Agency: "i L D7 DD

Date Malled to Parties: 217

SMS/ch

i
e
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APPENDIX

WITNESSES

For petitioner:

None

For respondentas:
Lauren Townsend, Human Services Specialist 3
M. Isiam, Human Services Specialist 2

Roman Eisberg-Tracz, Human Services Specialist 4

EXHIBITS

For petitioner:
Briaf

For respondents: 4
Summary report, including
R-1  Application
R-2  Letter dated July 28, 2018
R-3 Real-estate documents
R-4  Grace M. Vinci Income Only Trust
R-5  Emails
R-6  Letter dated October 27, 2018
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DECIER OF TRusT

. DECLARATION OF TRUSE, made as of May 12, 201, hetwesn GRACE M,
VINCI, having an address at 140 fouth Mauntads Viaw Avenus, Paarl River,
Naw York as Grantor (hareinafier raferred to as the "Grantor”), and bomya
MAREE AILINON, hdving an addyess at 10 Wildwood Drive, Psarl Riven, New
fork 10965, as trustes (hersinafter reforred £o as the “Lrustsaly ,

WITHN® S8 B W 8, :
WHEREAS, the drantor Ls the ownar of ths proparty more partioulariy
descegibed in Exhibit A atbtoched hereto and mads a pargt hKarecf) and

WHRRERE, tle Grapntor desirea o oreahs an lrrevocable truat of tha
propsgty desoribed in Exnibit a herato, htogether with such sonles,
sacupities and other assets ax the Trustee hareafter at any time may hold
ok acguire hersunder (said propayrty, monies, sscuritiss and other assets,
together with any addition tharéto zadelved pursuant +o the Grantor’ s
Iast Will and Testamant or otharwisa, being hersinaftar vefsrrad +o as
the “trust fimd”), for tha PUtpborse and upon the theawms and gondd tions
hersinafter sat forth. -

NOW, THEREFORE, in considaration of the covensmnks havsin contained,
and othet valuable considaration, the receipt and ‘sufficiency of which
hereby is acknowledged, tha Grantor ltarshy lrrevosabl: trangfers,
couveys, assigns and delivers to the Trustase ag and for the trust fund
the property more particulanly desoribed in Bxhibit a hexets, to hold tha
#ams, and any othen property which.the Trustes harsafter may aoguize, Iw
TRUST, for tha purposas and upon the terms and conditionsg hareinafter sat
fozihe ~ : . .

Grantor and Trustea vndergtand and agres what in the avent the trust
includes PLoperty subject to an age restriction contained in the
candominium  or -cooperative offering plan and/or a looal municipal
crdinance mandsting an age rastriction: than in thah avent such ags
rastriction shall ke observed with gegasd to tha bersons parmlited to
coaypy the unit,

. This trust ashall ke known as the GRACH M, VINCI INCOME ONLY 2RUST
DRTED May 12, 2011, ‘ :

AREECLE FIRgw

Aepaficisvies of Trpstk

, }%A The Trugtee shall hold, manage, invest and zeinvest the trust
propafty, subject to the provisions of this Trust, and shall pay, apply
and distrzibute the {incoma and principal in the following nmannar:

S . I S

i
e ben abw by
i
13
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ko The net dneome of the Trust shall be pald periodically, hut not -
lags frequently than annually, to or for the benefit of the Grantor
during the Grantor’s lifetime, '

%

2. Upan the death of the Graptor, tha Trustes shall pay aut of
pringipal or lncome the expsnses of the decsased Granter’s funargl ancd
buria¥, +to ¢hae Bxtént  that those items shall not  be paid ops
rasponsibility fo¥ thaeir bayment agsgptmed by some other person or aptate.

3. The Gravtor shall have an exclusive wight of ocoppancy in any
regldince or resl proparty {including anmy replacement) which 18 held at
any time by this {rustes dvszing the Lifatife of the Gramtor. In ths
avent-that this Teust holas such residentinl xpesl propenty used by the
Grantor, then the Granior ahall have the pight to peuipy the sald resl
Droparty {including g cooperative apariment or a genivy or adult facility
with a propristary program) fou residential purposes., T# tha Grantor
Ceadas: L0 uss such property g 4 residence {permanently ar segsonally)
the Trustes mey, in the axergiss of absolyte disoretlion, silther oontinng
to  hold such ’gxgye;ﬁy 8% an  investment or sell, the proparty,
ﬁaﬁ%ﬁtéat@nﬁi@g the above, any purchasar of vesl proparty owned by this
Trust Will be entitled to r&ly opon the authorlty of the Trustes to Ball
suah real propaesty. Upon the ragiast of the Grantor, the Trugtas HER T
in the Trustsa’s sols radsonable disazetion, purchans or zeat subsbituts
property or proparties to be uged for dwalling purpoges of tha Grantoz.
That sﬁh@%éﬁui&”;ia@axﬁg purchased shall be part of the principal of this
Frust. The Grantor shall. not bea raguirad to pay rent For such property,
but shhll ba tesponsible for andg fequired o pay all of the a¥penssas of
the maintensnca of the property, including taxes, insurgnce, utdliiting,
mortgage payments spdg nornal dosts of maistensnce and upkeep of tha
proparty. This 4is intended 5 he 2 Grantor Trust and Grantor is
authorized and entidltiad e apply for any real gstate reduction op
examption progran insixéigg the Naw York svar Program. In tha evant no
substitute propecty or proparties ars purchased by the Yrust the Trustes
8hyll hold the net Proveeds of the sale in Trust and the net income
regulting from the prinolpal shall be paid by the Trust to the drantoy
éixingg%zs Grantoris 1i§a§ime,§@xieéicaii§; but not leas Ireguently than
a;z;‘f@gi%y .

. < ; .

" 4% Upon the death of the Grantor, the Trustee shall distribute the
remainder of the Trusk estata, ingluding principal ang undistributad
iﬁ@@ﬁs,,ﬁq the' Grantor's {ssue as follows: ’

¥ bave thras chilldren, pomma MARIE ALLISON, DEBRA ANKN HETTMHR snd
FRANK R.' VINCI, Rl references in this trust to my “ohlldyen” sre te
sald named “Sohildren?,

Upon my desath, the remaining principal and income, if any, ghall be
distributed as follows, . )

To or for thas benafit of 2Ly ong oF more of my children purviving
e, or thelr descendants as ‘I ghall appoint by Wilkl: ang .

2
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<

To the extent that I have not exsrolsed this powsr of appolntment

by my Will, Trustee shall pay the remadning principal and acorusd

income, if any, aqually among ny children, ox if any of wmy children

fall w0 survive we, then to hds or her descendamts by
7T reprgsentation, ' . ‘ ‘

T any of my beneficlarias die befors the sntire prinolpal of such
trust . has Leen withdrawn, the entirs principal shall ba distributed byt
fy Trustes to my sald Baveflclary’s then-living descendants by
reprasentations  ox, in default of such descendants, fo my living
descendants by representation or, in default of such dessmcendants, o the
pexzons who wWould be entitled to inhsrit froti me under the Intestats Yaws
of the State of New Yorlk. : -

B. It 18 Grantorl's express inptent. that ths provisions of any law
which wonld permit invasion of the pringipal of a trust shall nod gpply
to the firxust hexein oreated and it is Grantor’s intent that no count may,
i ltes diserebion, make atyy aliowance from pyincipal to grantor, We
asaets of this trust shall be considered avallabls to me oy determining:
my income or assehs under the rules by which any -govermment agency
detemines eligibility for nesd-based serviges or financial agalsbancs,
inoluding Metdiceia, . ; '

No Interest in the principal or incoms of this trust is to ba
anticipated, assianed, or encumbared, or subject to any oreditor's clai
oz ledal process, uatil 1t ia adtually receivsd hy the benaficlary. To
such dhd, 1o part of the Gorpus of this trust, principal or undistributed
ingon&, is to be gonstrusd as part of the primany benaficlary’a “agtate”
oE be ;s?ii?:sfe{:t to {he claims of voluntary oz involuntary craditors for the
provisions of vare, services, including residentisl care, by aay public
entity, office, department or agency of thes State of Hew York, any other
stats, or ofethe United Btates, or eny othe¥ goverrmanksl aganay,

C. The Vrustee shall have no right to invada prineipal of the hrust
¢obata for the beneflt of this Grantor.

L. The Grantor directs that the provisions of Section 7-1.8 of the
Bstates, Fowsra and Trusts Law of the State of Naw York, or any sugoessor
statute thexeto, shell not he availlable +o raguire any lavasion of
prineipal by the Trustes or apy cgourt., )

= * B . s

2. Ihe Grantor diracts that the provisions of Hagtilon 101-2.4 of +ha
Estates, Powers agd Trusts faw of the State of Naw York, or any aucoessor
statugs thereto, shall Hot be avallshle %o racqudrs any invasion of
@fiﬁﬁ%?é@ by the Trustes or any court,

3. The Grantor diracts that the provisions of Section 11-2.3(b} of
the Ediates, Powers and Truets Law of the Stats of Wew York, or any
sugcessor statute thereto, shall not be available ko ragoire anv invasion
of pringipal by the Trustee or any dourt,

£

Lt

vy g v e o . A
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.4, The trustes shall have no right to make payvments to third partiss
who dre providing services to the grantioy,

. The Trustse shall be probibitsd, axcept a8 may be required by law,
frow meking any paymenhs in relmbursement to any dovernmental entity
which wmay have lneurred asxpense for the bansfit of the Grantor, and ths
Trustes shall not pay any obligstion of tha Hrantor, which obligation i
otherwise payable by any govermmental entlbty or pursuant o any
governmental program of relunbursement oy pagment, It ig the Graptor’s
primary purpose in oregting the Teust provided for in thls Agreement to
hénmefit the bunefisiariss of the prinoipal and to preserve tha prdasipal
for the bensfit of the remsindermen. This purposs shall be carrisd out
in deébermining any questions which may aclss betwean the interest of the
inconts bennficiariss and- the interest of +he beneflolaries of the
remadpdar. ! :

The Grantor reserves a Iimitsd gowsr of appointment to Shangs the
regiduary benaficiaries of this Trust by designation Lo any one or mors
of the named children ox thelr descendants of tha Grantor or to a further
trusty for the benafit of ana of mors of the pamed children of grantor oy
thelr descendants, The Gramtor also ressrves +he limited powsr +to
astablish a special needs trusk for any benaficlary who ig to recsive any
aggdet undsy this Trust., This power shall bs aexercisable during the

© Grantor’s lifistine by specific provisions In tha Last Will and Testament

of the CGrantor snd shall Pecome irrevocable upon the Grantorss desth.

AHTIOLA SEOOND

<

Digtributions To Min 0¥ Inconpatent

i fﬁ%;z any case in which the Trustee is guthorized oy direcksd by any

provision of this Agrasment to pay or distiibhube income or prinoipal ko

any pérson who shall be a minor op incompatent, the Trustes, in his sole

diseretdon and witheut awthorization of any court, may pay or distpibuks

the whola or any part of such income or principal to sush wdnoy or

incompetent personaliy, or may apply the whole or any part thersof

direghly to the health, edugation, maintenance or support of such minor
or invompetent, or may pay or distribute the whole or any pazt theract
L0 the guardian, commltias, conservator or other lagal repressptative,

wheraver, appointed, &% such minop ur logompetent or ko the pargon with
whom suech sinor op incompstent ey from time to time reslds, or in the

cage Of a minok, may pay or distributa the whols o any part therecof Lo
& custodisn Ffor such, winer under any gifts to mindrs or transfers to

minory act, The receipt of the person to whom any such payment ox
distribution is so made ahall ba a sufficlent discharge therefor, avan'
though the Trustes may be such parson,

'he Trustee, in his solae disoretion, may defer paymankt op
distribution of any or all lacome or princlpal to which a minor may be
entit

r;ged until such miner shall attain the age of twenty-one (21) yedrs,
o bBo
el

make such payment or distribution a2t any time and from tims o
0 4

PE B -
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times  durding ths winorlty of such minor, holding the whole or +tha
undistributed portion thersof as 4 separate fund vested in such winor but
subdect bo tha bower in truss hereby given to tha Trostes to administer
and jnvest such fund and to uss the income or pringipal theracf for the
benefit of such minor ss i Such fund were hsld in trust hereundey The
Trustas #hall pay and disbribute any balangs of such fund £o sush mlnor

when sush minor shall attaln the age of twanty-one (21] years, Excepk
as 15 hereinabove provided, 1f such minor shali die before attaindng tis
age of twanty-ons {21) Yaare, tha Trustes shall pay and distribute suan
balanoe to the axecutors, administrators or lagal tapressntatives of the
estats of such ndinor, or if thare shall be no such Llagsal representative,
Eo suoh persona as would have tnherited the same and in the sams
proportions as they weuld have taken 1¥ such mitor had died intestats;
ubizrried, the wbsolute owher thereof and a pesident of the Htate in
whith such minéz shall daie domiciled, -

The word Mminox™, whsrever used'in this Artiale SECOND, shall maan
any person who has not attained the 496 of fwenkty-oba {21) vears,

e
%
s

g

ARTICLE THIRD

Arravooabd 14y

This Agreament and ¢he trusts oreated hereundsz ure irrevocable. The

Grantor aball sxeauta sych further insteutents as shall bas necessary to,
vest the Trustes with full titls ko the broperty which iz thy subdect of
this tyyst, ‘ .

‘

ARTICLE FoumrTH

Ferminabion of Yepehs

i«?@t@ii%hé%ﬁﬁmiiag anything to «hs gontrary contained hersin, 41f ths

Pringipal of any «rust created under this Agreement shall at any time ba
of & size which in ths gole dudgment of the Trustes ghall make it
inad¥isabla o unnecdessary to conbinme such trust, the Trustes, in his
absolute disoretion, may pay and digtribute the entire, principal or such
Erust and - all aceried and undistributed lncoma +o the remaindarman
bensficiaries of guch tryst, dlschargsd of Brust, and such trosk
thereupon shall terminate However no such distyibution shall be mads
to ths Grantor, ‘

ERUICLY PIETH

Fowarsg of Teyis Eic)

Lo the adwinistration of 30y property, real or personal ;&Y any time

forming & part of +the Trust Fund, ineluding dccumulated incoma, and lg
the adadnlstration of any Frusk created hereunder, the Trustae, in(

ALl

Soiihr

4

et s o vt e ) o

.
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addition to and without limitation of ths powsrs conferyed on Lzustzes
iunder the New York Estates, Powsrs and Truste Law, ag mmanded op any
sucgsssor thereto, or otherwiss provided by law, shall have the following
powers to be sxercisad in the absolute discretlon of the Trustse, except
a5 otharwlise axpressly provided in this Agrasment: '
. {a) 7o retaln such property for any period, whether or not
s the aams ig of the character permlssible for investments by
T flduciaries under any applicable law, and without regard to
the effsct any such retentlon may have upon the diversity of
investunents.

@

(b} To sell, transfsr, axchange, convart or otherwlae dlsposs
of, or grant optlons with respect to, such property, ab publioc
or private sal®s, with or without securdity, ia sudh 'manner, at
such ®imss, for suoh prices, and upon such terms  and
sonditions as the Trustee may deem advisable.

@) Po dwvest aud relnvest in comuon br preferzed stodks,
seauritiss, investwent trusts, bonds and other propsuty, real
or parsonal, Fforsign or domestic, including any undivided
inberest in ady one or mozs common Lrust funds, whether or not
such dnvestments be of the character permissible for
ipvestmants by flduclariss under any applicable law, and
without regard to the effeat any dudh dnvesbman® may have upon
the diversity of lnvestmeunts. ’ ’

tdy  To rendsr ligtld the trust fund or any trust created
hersundar in whole or in part, at any time and from time o
time, and to hold cash ox readily narketabls sacuritlas of
liktle or no yield for such peried as the Trustes may deem
adyvigable.

(s} To lsase any such property beyond the pericd fixed by
statute for leases made by fiduslariss and beyond the dusatlon
of any btrusit oraated hereundex.

’ (£} o dodn or becoms a party to, of to oppose, any ree~
prganization, readjustwent, zrecapltelization, Sforeclosurs,
merger, voblng trust, dissclution, congolidation ox sxchange,
and to deposit sny ssourities with any committee, deposibtory
op trustes, and to pay any fees, expenszes and assessments
incurred in connectiom therewith, and to chaxyge the same to
principal, and to exercise convarsion, subscriptlon ox other
.-+ righte, and t¢ wake any uegessary payments In coansction
therewith, or to sell any such privileges,

o) To vots in person at mestings of stock ox sedurity
holders and adjournments thersof, and to vote by gensral or
limited proxy with respect tb any stock ox securities.

]  To hold stock and securities in the name of a nominee
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withour iIndicating the brust charvackar of gudh holdiag, or
unreagisterad or In such form as will pass by delivery, ar to
use g ospbral depository and to parmit registration in the
naxe of a gominss.
N ES . . .
{1y To pay, ocompromiss, gompound, adijust, sybmlt fo
arbitration, dell or pelease any clalms o demands of tha
trusk funid of any trust creatsd hersundar agalnst others or of F
sbkhers agadnst the sage zs the Trustes may desm advisable,
© ingluding the adasptance of deeds of yeal opropeybty in |
. satisfaction of notes, honds and mozbgagas, and to naks any
. payments in conneotlon therewith which the Trustes may deon
< adviasble,

{4} To, borrow money for any purposa From any source, in-
cluding any +trustes at any  time acting hereunder, and o
seoure bhe gopayment of any apd #ll atounts so hovzowed by
mortgage on pledge of any propszty.

(¥} %o possess, manage, insure against loss by fire or other
caspalties, develop, subdivide, control, partition, mortgage,
leasd or otherwise deal with auy and gll redl propertyr to
satlsfy and dischazgs or extend the texm of any sortgags
thereof; to execubes the necessary instruments and covenants
w0 sffactumbe the foregolng powers, including the giving ox
granting of options in comnection therewiths; ud make respalxs,
regplacemsnts and {mprovensnts, structural or otharwlss, or
gbandoy the sames 1f deemed to be warthless ox not of
snfficlent valus to warrant kesping or protecting: to abstaln
from the peayment of real ssiste tazes, asssgsments, wilern
chargess and sewss ronts, zapairs, maintenance and upkesp of
the samnsy o permit Bo he, lost by tax sale or othex
procasding or to convey the same for a nominal consldezation
or without consideration; o ast up appropzlata psssryas oul
of income for rapalrs, modernizatien and upkeep of bulldings)
ipoluding ressrves for deprecistion and obsolescence, and to
add such reserves Tto principal and, if the ipocoms dxom the
property dteslf should not sofflce for such. pudposes, Lo
adivanca out  of other income any suma needed therefor, apd
advancse any lnocome of the trugk -For the amortization of any
. mortgage on broparby held in the truskb,

F{i} o make distribubion of the trust fund ox of the
pripolpal of any truat oreated hersundsx in kind, and to causs
any distribution to be composed of vash, proparty or undividad
frachlional shares in property different in kind frem dnd othar
distribution, withoubt regard to the lpoome tax basis of th

property distributed to any éz%z?@ficiary of any trust. .

(m) To allocata recsipts and disbursements of the trust Fund
between income and principal ag the Prustes in his discxetion
may determuine. However, this powsr shall not apply during the

B
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lifetime of .grantor. Net income aveilable to the grantoxn,

3ﬁﬁl%&m&wtem%m%,ﬁﬁ%Msm&mmaﬁmpwmm
of taxes, bank Fass and accountifiy fees and other feas, Nat
income avadlable for distribubion to Grantor doss not dncluds
the appreclatedsvalys of trust assels or capitel gaing from
the szles of trust assets,

{n} To exaoute and deliver any and all instruments or 2
weltings which it way desm advisable to carry oub any of the
foregoing powers. Ho party fo any such instrusentsz op
writings shall he obligated to inguire Into its validity,

{0} To exerciss 211 such rights and powers and o do all such
dots and anter inte all such agresments ss peprsuns owndlng
similar pudperty in thely own right might lawfally exeroise,
do ov enter into, : .

i
%

{p} To hold, retasin, oz aonvert any and all trust asssts into
non~inoome producing form, '

Wo person who deals with any Trustes hareunders shall be bound to sag
to the application of any asset deliverad to such Trustse or to ingulre
lnto the authority for, or propristy of, any action taken or nok taken
by such Trustes. This Agreement, howaver, shall not bs vonstrusd to
paxilt any persopn o deal with the frust fund for lass than adaquats
consideration, Lo borrow without adequata interest or adaquate sacurdty,
to exerpise any power of administration in a non-flduaiary capacity, or
otherwisge to act in such manner as Lo caugs the Granbor e Be trosted as
the owner of the trush fimd or any part thereof. :

Grantor grants spacific authorlty to my Trustee to make gifts equal
to the maximu snowoal per . dones gift tax exclusion available uttder
federal tax law to any child whe is named me 8 benaficlary hezeundes,

Notwithstanding auything o tha contrary containsd hersin, durdng
such time as any beneficlary of any trust created hereundsr may ba acting
5 a Trygtee hersunder, sudh person shail be disgualifiag from exeralsing

B o

- any powey to make any diavrstionary distributions of ingoms ot principal

to himself or hersel?, unless an agual gift or digtribution is mads to

" all othsr named children who ars designated asz bansfisisrias in Articla

First, paragraph 4'of this Trust,

Ho Trustes shall be liable for scts or omiggions in administering
the trust fund or sny trust created by thls Agresment, except for that
Lrugtes’s own actual fraud, gross nagligenoe or willful miscenduct. TIf
any Trustee becomas liable as Truskee o any other person wvho iz not a
benaficimry in comnection with any matter not within the Prustes's
sontrel and not dus to tha Trustee's actwal fraud, gross negligence or
willful misconduct, such Trustss shall ba fully indemmifisd and held
harmless by the trust fund and any trust arsated hareunder giving rise
Eo such llability, as the cagse may be, against and Lln respact of any
damages Ehat such: Trustse may sustain, dncluding without Limipation
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atbtornays' faes,

The Trustes lg authorized, byt pot required, to accept any property
fransferred to the Trustee by any person durlng such person's lifetime
or by such peyson's Last §ill and Tashtament. Any proparty so transferraed
by any pegson shall becoms a part of such trust or trusts created by this
Agreement as such person shall direct and may bha comminglsd with the
othér property In the trust or trusts to which guch property has Heen
raddad and shall be held, administared and disposad of as a part of sugh
trugt op brushs. : )

The Trustes, at any tims and from time to time, may rendar o the
Grantor an ageomumt of thelr acks and trunsactions ss Trustes with respact
to the inaome 'and principal of any trust oreated hexeunder, Irom tha dake
of oreatioh of such trust or from the date of +the last previcus account
of the Trustes. Such acosunt shall ba renderad in any form acosptable
to the Grantor and the Trushee, The Granktor shall have #ull powsr and
authority on behal® of all pezacns interssted in such trust, vhather such
interest relates to incoms or prinsipal, to ssttle and adiust such
agoount, Such mettlement shall be final and conclusive ‘upon all pergons
80 intarested in such trust and Lhe Trustes shall not be required to
obtaln judlolal approval of the acéount or accountsd 80 getiled, Upgon
such satblement, the Trustee shall ba fully and completaly discharged and
released from all further liability, xeaponsibility and scoountability
for or Wwith raspect to their acts andg trangactlons as set forth in tha
acpount or accounts so mattlad, Hothing hexsin, howaver, shall be
copstrued us & Limitation upon the right of the Trustes toasek dudicial
settlement of their acaount or aacounts whether oxr not such acgount or
aooounts ars so getfled, ‘ ' :

The Grantor intends that this Trust shall be a “grantor hrust” undey
-Internale Revenus Code Hactions €71 and 675 (4} and trust assets shall be
deamad owned by Grantor for federal incoma tax Purposes, during Grantor’a
1l fatina, Bucordingly Grantor resserves tha right, exercisable.at any
tlme in wy individusl capaolty and in Grantor’s sole disazation, without
the oonsent of the trustea or any okher pargon, to reacquive any property
eld by the trust by substituting othar property of an equivalant value
at that time. gome or all of the incoms of Ehe trugt may be used ta pay
premiums on 1ffe insurance policiss on my Life. e

=

. ARUICEE BILwH

¥

. Thipd Bawties Mob Respo @ Foyp indatestds

Thls trust is orveated with the express mndershanding that each
lsguey, transfer agent oy custedian of any securitles held hereundar
shall have no responsibility or lisbility to ses fo the proper
administration of this trust. Upon the trunsfer of the right, title and
interest in and te such accownt by ‘any trustee hereundey, said isayer,
tranagfar agent or custodias shall comolusively treat the transferes as
the sole wwnar of such gsourities. Unkil the lssver, transfer agent or

i
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augtodian shall recelve from some person interested in this trust welilen
potios of any death. or other svent upon which & pighkt Lo racsive income
or principal may depend, the lssuer, transfer agent or custodian phall
inoor ne Lllsbildity  for payment made in good falth to persons whoge
interest shall have been affacted by such avent, The issuey, btransfer
afent or custodian shall be protectaed im acting upon any notice ox other
instrument or dogwment believad by it to be genuios and to have besn
signed or presamitsd by the proper party o parkles. t

=

ARBICLE SHVENTH

Fonointnent of Yrustess

: The @Grantor hereby appoints her daughber, DONNA MARTH ALLIBON as
Trustse hereunder. In the svent DONNA MARIE ALLISON shall ceass foz any
raason Lo act as Trustee, CGrantor appoints her daughter, DEERA ANN
HEITHER to achk =ms Fflyxsb dugoessor Trugtes, In the gvant DEBRAR ANK
HECTRNER shall cesse for any raason to act as successor Trustee, Grantox’
appolnts her son, FHANK A. VINCI to ast as sscond succedgor Trusiss.

The FTrustes, at any hime aftar quallfyving to ack ms Trustes, shall
have the sight to dealgnate a sudcasgor Truetes othar then the CGrantoxr
By an ingtrument dn welting, sloned apd acknowledged Lo countarparts, ons
of which shall be dsliversd to each incoms bensficlary hersundszn, and ons
of phich shall be dalivered to the designated succsssor Trustes. CPhile
right to name a sucdsssor Trustes other than the Grantor shall superceds
@ﬁ%:§£§$i§§§ﬁ naming a succassor heveln.

BEither Trustea, at any time and from time to time, by instrumsnt in
writing signad and acknowladged, may delegate any or all of the rights,
powars, dubles, authorlty and privileges, whether or not discrationary,
provided herein, to any other Trustee fox such parlod or perlods of tima
as may be desiguated in such written instrument: provided, however, that
any such lnstrumsnt shall be ravoeable at any tlme.

The Trustes shall have fhe right te wesign 4t any time duwlng the

"1ifs of the Granbor by glving written notilae fo ths Granbtor and at any

time after the death of the Granter by glving written notice to the then

inoome beneficlaries of ssch trust created hereby. or Lf nons of the

incoma beneficiariés of a’ trust are gud Jurls, to the persons sul Jduzig

who would be sntltled to a shars of the poincipsl of such trust 1f it
wers than td herminsts.

M e

[ The teym Irustee” whorewer ueed harein shall mean the trustee ox
trustess in office from time to time. Any auch trustee shall have tlhe
pame rights, powars, dubties, authority and privilagss, whathex or nok
dlzeretionary, as if originaily appointed hersundax.

o bond or other security ¥hall be required of any ¥rustea acting

herenndsr for the Faithful pscformance of the dutles off Trustes,
nokwithstanding any law of any Jtate ox jurdadictlon to the contwaly.

10
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ARRICHE BIGHTH

Simal baneous Demth

B

i

if any bensficiary undsr this Agresiient shall dis simoltansously
Wwith any othen person upon whosa death such beneficiary shalil bscoma
entitled to recsive sither income or principal under this aAgreement, ‘or
in such clrcematandes as to render it difficult or impractiosble to
determine who'predecessed the othar; then for purposss of this Agreemant
such beneflclary ashall be dsemad to have prédecsssad such other person.
he provisions of &nils Agreement ghall he oconstried as aforesald,
notwithetanding 4he provisions of arty spplicable law establishing a
differant presumptioh of order of death or providing for survivorghip for
a fixaed period as a condition of inheritance of proparty.

=

ARTTCNE WINTE

Deolsiong OF Trustes Are Conolusive

The datermination of the Trustes in rYespedt of the amount of any
discreticnary paymemt of ilnoome or principal from any trnst established
hergunder, and of the advisabillity thereof, shall be final and conclusive
on all persons, whether or mot then in baing, having or claiming any
interest in such trust, and bpon meking any such paymant, The Trustes
ghall be zeleased fully from all further liability or ageoyuntebiliny

: therefor. o ‘ .

The right of any baneficiary to any payment of incoms oy principal
shall in*avery aass be sibjecst tu any charge or daduction swhdoh tha
féaﬁjt:se may make against the smwus under tha aunthority granted to. the
Trustes by any law or by this Agrsement. .

v 3

ERELCLHE mETH

Rights o snefiolay Bys Mo saioneble

No disposition, chargs of encumbrance on the incoms or prinaipel of
gy trust eshablishad hexeunder, or any part thersof, by any beunsficiary
thereof by way of anticipation shall be valid op in aay way binding upon
ther Truates, No benefloiary shall have the right to asgign, transfer,
encumber or cotherwiss 'dispoge of such incoms or principal or any parh
thersof until the same shall ba pald to such bensficiary by the Trusteae.
No income ox principal or any part thereof shall in any menner bs lighle
to any oladlm of any araditor of anpy benaficlary.

s

-~
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AWIICLYE TENTH -

Ch 8 Teust Slbos
¥ o . Q .

After my death, the sifus of any trust established hersin nay be
changad by the unanimous consant of all of the bansflioiaries wnbn
8ligibles ' to rescslvs mendatory or disorstlonary distzibutions of nat
income under this Trusk. ‘ ’

. 1f such consent is obtained,” the beneficiariea shall notify my
Irustes in wrlting of sush thangs of trust situs, and, if n&gessary,
desfmate & sudcessqr Trustes im the new sltus. -

BRPICLH TWELETH

. Uonatzuation

This Agreemant and all trusts cresated heveunder shall bs construad
and enforcad in acoordance with' the laws of the Ftate of New Yoxk, and
the  validity and effest of this Agzsenent shall be determined in
acaoordance with the laws of the State of New York. .

Wharever ude in this Agreement and the context 3¢ requlres, the
mascyline ehail include the feminine and the simgular shall loeiuds the
pluzal, and vice versa. s .

. The captions in this Adreement are for convenlencs of reference, and
they shall not be considersd when cong ruing this Agraement.
i = ¥ A

CIf under any of the provislons of this Agresment any portion of tha
trust fund would be held in trust for longasr than a dats twenty-ons yanry
after the death of the Grantor and the benaficlarded herveunder, now in
belng: then upon such date the trust Gf such poxtion shall terminate and
.bhe principal, together with any acorued and unpaid ingome therson, shall
be paid and distrivuted #o the beraon or pavsons ‘then living who would
have been entitled 4o recelve the lnecoms therefrom had the trust
continued, in the proportion in which they would have bean so enbtitled,

-

ARTECLE THIRTRENTH ’ ;

' Binding Bffauk ,

This BAgreement shall axztend to and ba binding upon the helrs,
sxacitiors, administyators, sucoasssra and agglgna of the mndersigned
Gragtor and npon the Trustes acting hereunder.

g

3
2
d .
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GRACE M. VINCL, Grantor

fw[;’?{&&»/m {/f{éééﬂz

DONNA MARTE ALLISON, Truste
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APATE OF NEW TORK, COUNTT OF ROCKLEND R £: 2

Oon May 12, 2011 before me, the undszsigned, & notary publia in aund for
sald State, personally appeared GRACE M. VINCI, personslly known to me or
proved to me on the basis of satisfactory evidence to be the individumal
whose name is subseribed, to the within instruent and acknowledged to me
that she execufad the ssms in her capagity, and that by her sigmaturad on
ﬁminﬁmmmm%%meéﬁﬁﬁk&ﬁqzmiﬁépmwﬁ:%mﬁb@m%ﬁ§§ﬁﬁﬁzmm
individuals achad, exscutidd the lnstrument. ¥ ) ‘

H

. THOMAS ¥. O CONNELL
. ' Notary Publlc, State of Wew York
‘ Mo, 3L-BLBATLC

gualifiad in Bookland County

commission Explres August 3L, 2014

N

SYATE OF NEW. YORE, COQUNTY OF RUCKLARD . ok

on May 12, 2011, befors ma, the undemsignad, personally appsarad DONNA
MARTH ALLISON, parsonally known to me or proved te me on the basls of
satisfactory avidance o be the individual whose nemes 1y subscribed to
the within instrument and acknowledged to me that she exscuted the salle
in ‘her capaolty, that by her sigpoature o the iInghrument, the
individuals, or thsir persen upon behalf of which the i@éﬁtg%uaz acted;
exsouted the instrument. 3 I :

/
/

THOMAS ¥, OF CONNELL

Notary Public, Stata of Hew York
Ho. 31-8184710

gualified in Rockland Counby
commisalon Expires August 31, 2014

1% . !
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TATE OF WEW YORK, )
COUNTY OF ROCRLAND ) ga,;

Bach of the undersignad, lodividuaily ahd severally belng duly
sworn; deposes and says: ‘

The within Trust was éabsﬁxi&aa in our preshnas and sight at the end
Thereof by GRACH M. VINCI, the withis namad Gréntor on May 12, 2051 at
Pearl Rivaer, New York, L

fald Grantor At the time of making such subscription declared the
instrument so subsoribed to bs thelr Declaration of Trust., :

- Bach of the ﬁnd%xgigﬁaﬁzth%ﬁ%&?ﬁﬁLsigﬁ%ﬁ thelr names as a witness at
the snd of aaid Yrust at . the request of said Grantor and in his/hes
prasenge and slght and in &he bresence and slight of sach other,

Suid Grantor was, st the hime of s0 exeouting said Trust, over tha
age of 16 years and, in the ragpactive opinlon® of the undaraionad, of
sound mind, memory and undarstanding snd not uvnder any rastraint or in any
respact incompetsnt to make a Trust,

The EGrantor in kha regpective opinions "of tha undersigned, could
read, write and convarse in the mnglish langusgs and was sﬁfﬁaréxg Erom
no defect of aight, hearing, or spaach, or from any other physioal or
Meptal dimpalrment which would affect thely capacity to make a valid Trust.

© THg Trust was executsd as & single, oziginal . instrument and was not
axaouted in Sounterparts,
#

Bach of the undersigned was acquainted with sald Grantor at such
tiie and makes this affidavie at thelr request. -
&

The within Trost was shown to ths undersignsd at the hime this
, affidavit wam mads, and was éxamined by each of them an ho the slgnature
of sald Grantor and of the undersionad, ’

Yhe foragoing instrument was sRedited by ths graniéz’and;witneasaé
by each of the undesstgned gffisnts ondes the suwpervision of THOMAS w.

OF CONNBLY, attorney at law.
" ) : i
CAsillie 17 ©cpia s i
CHRISTINE 5, O NATLE

e L& et 3 A AAAY
o SeYendllly Isworn to befors MBRIBNNE B%?ﬁ?

o

<5
THoMas F.° OTCONWETL,
Notary Publiac, Stats of Naw York
No. 31-8184710 .
Qualifiad in Rooklaod. County
Commission Expires August 31, 2014
%
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;
SELE PROVING ACKNOWLEDGMENT AND AFFIDAVIT

I, GRACE M. VINCI, the Grantar, sign Wy names to this instrument this
May L2, 2011, znd baing duly sworn, do Hereby desclare tio the wadargigned

¥

authority that T gign and exescuts this instrumerit zg my Daclaration of

Trust and that.T, ORACH M. VINCT slgn 4t willingly, that I axsoute it as

my fres and voluntary ach for the purposes therein expressed, and'thit I

am 18 years of age or older, of sound mind, ahg undar 0o gonstraint op -
undusg influshoe, ‘ '

Lo , J' '5g{ggfé§ ,f§Z§;§{2g§

GRACE M, VINGT

' CHRISTINE 8. O°NETLL and MARIANNE BARRY, the witneasses, sgign our
names to this fastrument, and, being duly gworn, do each hereby daclare
to ‘the undszsigned authority that the Grantor signs ‘and -execubes “his
instrument as her Deolaration of Trust and that GRACE M, VINCI, sligns ik
willingly and that each of s, in the presence and hearing of the Grantox,
herehy signs this Daclara®ion of Trust as vitness to tha Crankor’ s
slgning, and that tosthe hast of our knowledge the Granter is 18 yaars of
age or older, of sound mind, and under no constralnt or undus influance.

5

- Churtie J Oyoe g

) f . CHRILSTINE 8, OfNETLL
; * N ‘ ™

- - s §%§E¢E§§"§§%'%
STATE OF NEW YORK ) L
COURTY OF ROCKLAND) = &g,

Subsoribed, sworn to and aaknowledged bafora me by GRAUE M. VINCI, the
Guantor, and subsoribed and sworn to bafors me by CHRISTENE 8. 0 NBILL and

| MARIANNE BARRY, the witneases, on May 12, 2011, 5{;“; 1
: Yaa
o A\
g Y
f  THOMAS ¥, O’ CONNBIL
Hotary Public, Btate of New York

: . No, 31-8184710
. ) . . Qualified in Rockland County
“r C%mmigﬁién Bxpires August 31, 2019
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DEPARTMENT OF HUMAN SERVICES

DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES
E;)O. Box 712 ELIZABETH CONNOLLY

CHris CHRISTE 122 ON
Trenton, NJ 08625-0712 Acting Commissioner

Governor

i GUADAGNG D E @ E B v @ : re%?vﬁv

it Governor

April 26, 2017 APR 2 9 2017

Fredrick P. Niemann, Esq:
Juniper Business Plaza

A3499 Route 9 North, Suite-1F
Freshold, NJ 07728

He: FINAL AGENCY DECISION
Grace Vinai
OAL Dkt. No. HMA 17039-2016

Dear SiryfMadam:
~ Enclosed is the Final Agency Decision rendered in the above-captioned matter.

If you are dissatisfied with the decision, you have the right to seek judicial review by the
Appellate Division, Superior Court of New Jersey, Richard J. Hughes Complex, P.0O. Box
006, Trenton, New Jersey 08625. A request for judicial review must be initiated within 45
days from the date of receipt of the decision.

//f 7

7
S
/i

f/;’ "Lf‘!g / ,»v’

Meredith VanPelt, Esq.

Office of Legal and Regulatory
Liaison/DMAHS

MVP:go
Enclosure

C: Lourdes Martin, FHL

HNew Jersay Is dn Egual Opportunity Employer
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State of Nefo Jersey
DEPARTMENT OF HUMAN SERVICES
DIvVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES

CHRIS CHRISTIE PO Box 712 ELIZABETH CONNOLLY
Governor Trenton, NJ 08625-0712 Acting Commissioner
Kivi GUADAGNG MEGHAN DAVEY
Lt Governor : Director

STATE OF NEW JERSEY
DEPARTMENT OF HUMAN SERVICES
DIVISION OF MEDICAL ASSISTANCE
AND HEALTH SERVICES

GV,
PETITIONER, ADMINISTRATIVE ACTION
V. FINAL AGENCY DECISION
DIVISION OF MEDICAL ASSISTANCE OAL DKT. NO. HMA 17039-2016
AND HEALTH SERVICES AND
MONMOUTH COUNTY BOARD OF
SOCIAL SERVICES,

RESPONDENTS.

As Director of the Division of Medical Assistance and Health Services, |

have reviewed the record in this case, including the Initial Decision, the OAL

case file and the documents in evidence. No exceptions were filed.'
Procedurally, the time period for the Agency Head to file a Final Agency Decision

in this matter is April 27, 2017, in accordance with an Order of Extension.

! Petitioner sent a letter on F\ ebruary 8, 2017 withdrawing her appeal “pendiﬂg befors the Office of Administrative
Law”, The matter was no longer pending at OAL and there is no provision to unilaterally withdraw a fair hearing as
the Initial Decision had been issued.




- Petitioner applied for Medicaid benefits in July 2016. At the time she
disclosed a trust that she established in 2011. Petitioner is the grantor and the
beneficiary. Her daughter is the trustee. It appears that she placed assets into

- the trust. The trust also owned real property that was sold in 2'015 and the
proceeds placed in the trust. Monmouth County determined that the trust was an
available resource and denied the application as over the $2,000 resource limit.

The Initial Decision determined that the assets in Pei;‘ﬁbée;’s trust were
available to her for purposes of determining Medicald eligibility. The notion that
one could hide assets in a trust so as to pass them to heirs while having
Medicaid pay for care has long been appealing to individuals but an anathema to
Congress.

Medicald benefits are to be “last resource benefits” as they are intended to
be for those persons whose resources are inadequate to secure quality medical
care at their own expense. N.J.S.A. 30:4D-2. Although Medicaid is a program for
the medically needy, individuals gained access to taxpayer-funded healthcare by
shielding their assets in trusts while retaining the benefit of their f&%aiiﬁ and the
ability to pass that wealth to their h@i?& Despite Congress’ efforts, prior to 19886,
many Individuals made assets "unavailable" by placing them in irrevocable
Medicaid qualifying trusts (MQTs), thus rendering the individuals eligible for

.. Medicaid, while simultaneously _preserving the assets for their heirs _H.ep. .

No. 265, 99th Cong., 1st Sess., pt.1, at 71 ¢ V&5, Uisturbed by this pracice,
Congress, in enacting 42 U.S.C. § 396(k), stated (1) Medicaid is a program
designed to provide basic medical care for those lacking the resources to care for

themselves, and (2) techniques that petantiaiiy enrich heirs at the expense of




-

pdor people are unacceptable. Id. at 71-72. To remedy the situation, Congress

proposed a bill to treat as available assets all self-settled trusts, under which the

settlor could receive benefits at the trustee's discretion. Id. at 72. The amount
deemed available to such people is the maximum amount that a trustee could,
in the full éxér;ise of discretion, distribute to that grantor, whether from income
or from principal. Whether the frust was established for the purpose of enabling
the grantor to qualify for kMed%eaid is irrelevant. Id. {(emphasis added).

So a trust containing ’;‘ne assets of the Medicald applicant is a countable
available resource regardless of the purpose for which the trust was established,
regarﬁéess of whether the trustees have or exercise discretion under the trust,
?gggé‘éiesg of any restrictions on when or whether distributions may be made
from the trust, and regardiess of any restrictions on the use of distributions from

the trust. Any funds that individual places in his or her own trust are still counted

as that person’s resources even when they are in a trust. [n_re AN., 430 N.J.

)

F
-

er. 235, 244 (App. Div. 2013). See also N.JA.C. 10:71-4.11(e) and 42
U.S.C.A. § 1396p(d)(1)-(3). Thus, | am satisfied that the Initial Decision correctly
upheld the denial of Petitioner's §ﬁed§ca§d application for excess resources.
THEREFORE, itis on fhisﬁg%% of APRIL 2’{}1?’,

ORDERED:

_That the Initial Decision.is hereby ADOPTED. e

,
.

N NUYPR=N

MegHan Davey, Director ZS
Division of Medical Assistance
and Health Services




