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BEFORE DAVID M. FRITCH, ALJ
STATEMENT OF THE CASE AND PROCEDURAL HISTORY

The petitioner, R.M., appeals a Medicaid transfer penalty imposed by the respondent, Monmouth County Board of Social Services (MCBSS).  MCBSS approved the petitioner’s Medicaid application but imposed an ineligibility period of 849 days for Managed Long Term Services and Supports (MLTSS) benefits due to a transfer penalty being applied to transactions totaling $303,820.96.  (R-4.)  

The petitioner timely appealed this penalty, and her appeal was transferred to the Office of Administrative Law for determination as a contested case.  N.J.S.A. 52:14B-1 to -15;  N.J.S.A. 52:14F-1 to -13.  The matter was heard via a teleconference with the parties on September 7, 2022, and the record closed on that date.
FACTUAL DISCUSSION

Based upon the testimony and documentary evidence, as well as having an opportunity to hear the witnesses and assess their credibility, I FIND the following FACTS are not in dispute:
1. The petitioner applied for Medicaid benefits under the New Jersey Family Care (NJFC) Aged, Blind, Disabled Programs on March 31, 2020.  (R-1.)  
2. The petitioner had been residing in a nursing facility since on or about December 5, 2019.  (P-1 at ¶ 4.)
3. The petitioner owned a residence in Middletown, New Jersey (Residence), where she resided with her son, P.M., prior to entering the nursing facility.  (Id. at ¶¶ 3-5.)
4. P.M. resided at the Residence for more than fifty years and continues to reside in the house.  (Id. at ¶ 5.)
5. In reviewing the petitioner’s bank accounts, MCBSS noted a number of financial gifts transferred from the petitioner’s accounts between October 3, 2016, and November 30, 2019.  (R-4.)

a. These gifts totaled $18,730.12.  (Ibid.)

6. Sometime after the petitioner entered the nursing facility, her son, P.M., and her daughter, R.K, applied for and were granted legal guardianship for the petitioner.  (See P-2.)
7. On May 7, 2020, P.M. and R.K., acting as the petitioner’s guardians, transferred title to the Residence to P.M. for consideration of $1.00.  (Ibid.;  See also P-6.)

a. MCBSS estimated the value of the residence to be $285,090.84.  (R-4.)  The petitioner does not challenge MCBSS’ financial estimate of the valuation of the house. 

8. On October 5, 2020, MCBSS notified the petitioner that it was seeking to impose a transfer penalty of 849 days
 on the petitioner’s institutional Medicaid benefits due to the transfers of $18,730.12 in gifts to family members and the transfer of the Residence valued at $285,090.84 to P.M.  (R-4.)
a. MCBSS calculated this penalty based on the transfer of $303,820.96.  Using a daily penalty rate of $357.67
, MCBSS calculated the applicable penalty to be 849 days after the date the petitioner would otherwise be eligible for an institutional Medicaid benefit.  (R-4.)  

9. The petitioner does not challenge the imposition of the penalty period on the transfers of the $18,730.12 in gifts, rather, they are challenging the imposition of the transfer penalty on the $285,090.84 value of the Residence to P.M.  
10. P.M. is R.M.’s son.  (P-1 at ¶ 1.)

11. P.M. lived in the Residence for at least two years immediately preceding R.M.’s entry into a nursing facility in December 2019.  (P-1 at ¶ 5.)

12. John Swidrick, Sr., M.D., has been a treating physician for the petitioner since 1995.  Dr. Swidrick credibly testified that R.M. suffered from vascular dementia, which started in 2006, but was becoming progressively worse over time.  R.M. suffered a blood clot in her brain in 2006, which caused some temporary neurological deficits.  Although those temporary deficits recovered, R.M. continued to suffer from vascular deterioration in her brain resulting in continuing brain damage.  R.M. began to show signs of decline since 2016, requiring regular assistance for everyday tasks such as cooking, personal hygiene, maintaining her finances, managing her medications, etc.  By December 2017, R.M. required hands-on assistance with toileting, bathing, continence, transferring and other daily tasks.  R.M.’s deterioration was further accelerated by a fall in 2019, where R.M. suffered a head trauma.  R.M.’s care was being provided to her at home by her son, P.M.  Dr. Swidrick did not believe it would have been possible for R.M. to have lived outside a care facility without the additional assistance provided to her by her son during this period.  Dr. Swidrick’s testimony and diagnosis of the petitioner was further supported by other medical reports submitted by the petitioner including:
a. Medical documentation submitted in support of the legal guardianship action included a January 20, 2020, report from Dr. Chinnici, who documented that the petitioner suffered from severe dementia, cannot perform any of the activities of daily living (ADLs), and requires the immediate appointment of a guardian.  (P-2.)

b. A February 22, 2022, guardianship report by Dr. Chinnici noted that R.M. had “age related dementia that has been present for at least five years prior to [M.P.’s] admission” for treatment in November 2019.  (P-3.)  Dr. Chinnici concluded that R.M. “would have required assistance with her activities of daily living for several years prior to the date of my examination” due to her “severe senile dementia.”  (Id.)

c. A December 20, 2019, guardianship evaluation report by Dr. Mark David Pass found that R.M. suffered from “advance cognitive impairments” and “requires assistance twenty-four hours a day.”  (P-4.)  Dr. Pass concluded that R.M. required a guardian to be appointed because R.M. was “unfit and unable to govern herself.”  (Id.)  

13. P.M. testified that he has been living with his mother in the Residence for most of his life, until R.M. entered a nursing facility in December 2019.
a. In the two-year period before R.M. entered a nursing facility, P.M. provided regular care to his mother, including managing her medications to ensure she took her required medications (see P-5), doing all of her shopping, making her meals, doing her laundry, assisting her in toileting, regularly changing her clothes including her Depends
 undergarments when soiled, changing bed sheets when they get soiled—which would often happen multiple times a day.
b. R.M. needed assistance to shower, requiring P.M. to help undress her, hold her up in the shower, dry her off, and dress her. 

c. During this time, P.M. worked at a local grocery store four nights per week.  (P-1 at ¶ 9-10.)  While R.M. would sleep during the time P.M. was working, by mid-2018, she began to wander about the house when left home alone.  (Id. at ¶ 12.)  To address this behavior, P.M. had cameras installed in the home that were connected to his cellular phone which enabled him to monitor R.M.’s activities even while he was at work.  (See P-1 at Ex. A and B.)

14. R.K., R.M.’s daughter, testified that she has lived in Massachusetts since 1979.  She and her brother, P.M., were appointed legal co-guardians of their mother shortly after their mother was admitted into a home in December 2019.  Prior to her moving to a nursing home, R.K. noted that R.M. was getting more confused, required assistance with changing her clothes, toileting, and other activities of daily life that were provided to her by P.M.  R.M. was a heavy smoker, and her condition began to deteriorate about four or five years before December 2017, requiring P.M. to care for her.  R.M. suffered from cognitive decline and could not perform tasks like writing out checks and paying bills and required P.M.’s assistance.
The petitioner is contesting the propriety of MCBSS’ imposition of a transfer penalty to the transfer of the Residence on the basis that the transfer of the Residence qualifies for an exception to the transfer penalty under N.J.A.C. 10:71-4.10(d)(4), which provides a ‘caregiver exception’ to the transfer penalty where an applicant transfers her interest in her home to her child under certain circumstances.  

LEGAL DISCUSSION

Medicaid is a joint federal and state program “designed to provide medical assistance to persons whose income and resources are insufficient to meet the costs of necessary care and services.” Atkins v. Rivera, 477 U.S. 154, 156 (1986).  Several years ago, “Congress undertook to close loopholes in the federal statutory provisions governing the Medicaid program that had allowed individuals with sufficient assets to pay for their own medical care to qualify for Medicaid” through the Deficit Reduction Act of 2005 (DRA), Pub.L. 109-171.  N.M. v. Div. of Med. Assistance and Health Servs., 405 N.J. Super. 353, 362 (App. Div.), certif. denied, 199 N.J. 517 (2009).  For example, the look-back period, in which transfers of assets are “closely scrutinized to determine if they were made for the sole purpose of Medicaid qualification,” was extended from three years to five years before the first date as of which the individual both is an institutionalized individual and has applied for Medicaid benefits.  E.S. v. Div. of Med. Assistance and Health Servs., 412 N.J. Super. 340, 344 (App. Div. 2010) (citation omitted); 42 U.S.C. §1396p(c)(1)(B)(i); 42 U.S.C. §1396p(c)(1)(B)(ii)(I).  An institutionalized individual who transfers assets for less than fair market value (FMV) at any time during or after the look-back period is subject to a penalty period that delays his or her receipt of Medicaid benefits.  42 U.S.C. §1396p(c)(1)(A).  See also N.J.A.C. 10:71-4.10(a).  Under the regulations, “[i]f an individual . . . (including any person acting with power of attorney or as a guardian for such individual) has sold, given away, or otherwise transferred any assets (including any interest in an asset or future rights to an asset) within the look-back period” a transfer penalty of ineligibility is assessed.  N.J.A.C. 10:71-4.10(c).  The imposition of a penalty for disposal of assets for less than fair market value during the look-back period is “intended to maximize the resources for Medicaid for those truly in need.”  E.S. v. Div. of Med. Assist. & Health Servs., 412 N.J. Super. 340, 344 (App. Div. 2010).

Another loophole closed by the DRA concerns the start date of the penalty period. Under prior law, “the penalty period began with the month the assets were transferred[, which] provided an opportunity for individuals to avoid part or all of a penalty by transferring assets months or years before they actually entered a nursing home.”  See Important Facts for State Policy Makers (January 8, 2008), Centers for Medicare & Medicaid, available at http://www.cms.gov/Regulations-and Guidance/Legislation/DeficitReductionAct/downloads/TOAbackgrounder.pdf.  Now, for a transfer of assets made after February 8, 2006, the date on which the DRA was enacted, the penalty period of ineligibility begins on the first day of a month during or after which assets have been transferred for less than FMV, or the date on which the individual would have been otherwise eligible for Medicaid but for the penalty period, whichever is later.  42 U.S.C. §1396p(c)(1)(D)(ii).  The penalty period “shall be equal to (I) the total, cumulative uncompensated value of all assets transferred by the individual . . . on or after the [applicable] look-back date . . . divided by (II) the average monthly cost to a private patient of nursing facility services in the State . . . at the time of application.” 42 U.S.C. §1396p(c)(1)(E); see also N.J.A.C. 10:71-4.10(m).  A transfer penalty shall not apply if (1) the individual intended to dispose of the assets at either FMV or for other valuable consideration; (2) the assets were transferred exclusively for a purpose other than to qualify for medical assistance; or (3) all assets transferred for less than FMV have been returned to the individual. 42 U.S.C. §1396p(c)(2)(C);  N.J.A.C. 10:71-4.10(e)(6). 

The petitioner is claiming that the transfer of the Residence falls under a defined exception to this penalty known as the ‘caregiver exception’ which applies when an applicant transfers the interest in their home to their child under certain circumstances.  The exception is established in N.J.A.C. 10:71-4.10(d)(4), which provides:

(d)
[A]n individual shall not be ineligible for an institutional level of care because of the transfer of his or her equity interest in a home which serves (or served immediately prior to entry into institutional care) as the individual’s principal place of residence and the title to the home was transferred to:

…

4.
A son or daughter of the institutionalized individual … who was residing in the individual’s home for a period of at least two years immediately before the date the individual becomes an institutionalized individual and who has provided care to such individual which permitted the individual to reside at home rather than in an institution or facility.

i.
The care provided by the individual’s son or daughter for the purposes of this subchapter shall have exceeded normal personal support activities (for example, routine transportation and shopping).  The individual’s physical or mental condition shall have been such as to require special attention and care.  The care provided by the son or daughter shall have been essential to the health and safety of the individual and shall have consisted of activities such as, but not limited to, supervision of medication, monitoring of nutritional status, and ensuring the safety of the individual.

This regulation reflects the language of a federal statute, 42 U.S.C. § 1962p(c)(2)(A)(iv), the intent of which is to provide relief where a child has provided care for two years that prevented the institutionalization of a parent.  The applicant bears the burden of establishing entitlement to the exception.  A.M. v. Monmouth County Bd. of Social Svcs., Docket No. A-5105-18 (App. Div. March 11, 2021) (slip op. at 13.)

There is no factual dispute that P.M. was R.M.’s child, and that he lived in the Residence which is the subject of the transfer for at least two years immediately preceding R.M.’s institutionalization in December 2019.  The uncontested medical testimony and documentation in this matter show that R.M. suffered from severe dementia, hypertension, macular degeneration
, pulmonary disease, recurrent falls, and other ailments during this period and required special assistance and care in her daily living.  (See P-4, P-5.)  Although P.M. worked part time outside of the home during this time, this part-time employment does not disqualify him from eligibility for the exemption.  A.M. at 14 (noting the intent of the regulation would not be furthered by requiring caregivers to “work only a limited number of hours outside the home or earn no more than a particular income”).  See also V.P. v. Dep’t of Human Svcs., Docket No. A-2362-09T1 (App. Div. Sep. 2, 2011) (finding child who worked part-time outside the home provided adequate care to parent to qualify for child caregiver exemption).  The unchallenged testimony of P.M., R.K. and Dr. Swidrik shows that P.M.’s assistance was needed to provide R.M. with assistance and a level of care that is beyond that which is normally expected from a child and delayed R.M.’s institutionalization.  P.M. assumed the responsibility to ensure that R.M. ate regularly, took all her medications as required (see P-5), cleaned, dressed, and cared for his mother throughout this period.  He monitored R.M. even while he was working, and regularly changed her clothing, undergarments, and bed sheets when R.M. would soil them.  He assisted her in toileting and ensured her safety in the shower.  Without P.M.’s assistance, R.M. would have submitted to her advancing dementia and required institutionalization before December 2019 when she was admitted into an institution.  This level of care provided by P.M. during this period falls within the defined care outlined in N.J.A.C. 10:71-4.10(d)(4) to qualify for a caregiver exemption.    
Accordingly, I CONCLUDE that the petitioner has met her burden of proof to demonstrate that the May 7, 2020, transfer of the Residence to P.M. qualifies for the caregiver exemption detailed in N.J.A.C. 10:71-4.10(d)(4).  Because this presumption has been successfully met, MCBSS’ imposition of a transfer penalty for the value of the property in this transfer was not justified.  N.J.A.C. 10:71-4.10(d)(4).
The remaining penalty imposed for the transfer of $18,730.12, was calculated by MCBSS to be fifty-two days utilizing the penalty divisor of $357.61.  (R-4.)  The penalty divisor was increased from $351.84 to $357.67 effective April 1, 2020, and the $357.67 penalty divisor is applicable to all applications received on or after April 1, 2020.  New Jersey Division of Medical Assistance and Health Services, Medicaid Communication No. 20-05 Increase in the Penalty Divisor—Effective April 1, 2020,  May 5, 2020.  The petitioner’s application, however, was submitted with an application date of March 31, 2020.  (R-1.)  Accordingly, the penalty divisor of $351.84 should have been utilized to calculate the applicable penalty as the petitioner’s application was not received on or after April 1, 2020, to require use of the higher penalty divisor that was effective on or after April 1, 2020.  Medicaid Communication No. 20-05.  I CONCLUDE, therefore, that the appropriate penalty on the remaining transfer of $18,730.12 in financial gifts to family members should be fifty-three days ($18,730.12 ÷ $351.84 = 53 days).

ORDER

Based upon the foregoing, the action of MCBSS in imposing a penalty period for Medicaid eligibility for the May 7, 2020, transfer of the Residence valued at $285,090.84 to P.M. is REVERSED.  (See R-4.)  The petitioner’s appeal is GRANTED.  The transfer penalty imposed is HEREBY REDUCED from the 849 days originally sought by MCBSS to 53 days to reflect the appropriate penalty as applied only to the financial transfers of $18,730.12 made to family members as identified by MCBSS (R-4) during the look-back period and uncontested by the petitioner in this matter and utilizing the applicable penalty divisor of $351.84 per day.  Medicaid Communication 20-05.
I hereby FILE my initial decision with the DIRECTOR OF THE DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES for consideration. 

This recommended decision may be adopted, modified or rejected by the DIRECTOR OF THE DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES, the designee of the Commissioner of the Department of Human Services, who by law is authorized to make a final decision in this matter.  If the Director of the Division of Medical Assistance and Health Services does not adopt, modify or reject this decision within forty‑five days, this recommended decision shall become a final decision in accordance with N.J.S.A. 52:14B-10.
Within seven days from the date on which this recommended decision was mailed to the parties, any party may file written exceptions with the DIRECTOR OF THE DIVISION OF MEDICAL ASSISTANCE AND HEALTH SERVICES, Mail Code #3, PO Box 712, Trenton, New Jersey 08625-0712, marked “Attention: Exceptions.”  A copy of any exceptions must be sent to the judge and to the other parties.
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APPENDIX
WITNESSES
For petitioner:


Dr. John P. Swidrik, Sr., M.D.

P.M., son of R.M.

R.K., daughter of R.M.

For respondent:


Changyou Yu, Human Services Specialist III, MCBSS

EXHIBITS
For petitioner:


P-1
Certification of P.M., December 20, 2021

P-2
Report of Angelo A. Chinnici, M.D., January 30, 2020


P-3
Report of Angelo A. Chinnici, M.D., February 28, 2022


P-4
Report of Mark David Pass, M.D., December 20, 2019


P-5
R.M.’s prescription records


P-6 
Deed, May 7, 2020

For respondent:


R-1
NJFC application, March 31, 2020

R-2
MCBSS verification request, July 30, 2020


R-3
MCBSS verification request, September 18, 2020


R-4
Transfer of Resource Notice, October 5, 2020

R-5
Fax from R.M.’s attorney, October 5, 2020

R-6
Letter granting MLTSS services, October 5, 2020


R-7
Excerpt from Medicaid Manual N.J.A.C. 10:17, November 1, 2004
� The representative from MCBSS clarified in her testimony that the penalty sought to be imposed runs through December 28, 2022, and that the date printed on the notice where it states the penalty sought runs until December 28, 2020, is a typo.


� The average daily cost of nursing home services or “penalty divisor” is adjusted annually and used to determine penalty period for asset transfers made for less than fair market value.  See State of New Jersey, Department of Human Services, Division of Medical Assistance and Health Services, Medicaid Communication No. 20-05, May 5, 2020.  Effective April 1, 2020, the penalty divisor was increased from $351.84 to $357.67 and that is the penalty divisor utilized for all cases received on or after April 1, 2020.  Id.    


� “Depends” are an adult incontinence underwear product.  Depend.com, Homepage, available at https://www.depend.com/en-us/ (last visited September 7, 2022).


� Macular degeneration is an eye disease that worsens over time and can cause severe vision problems and blindness.  It is the leading cause of severe, permanent vision loss in persons over age 60.  WebMD.com, Macular Degeneration, available at https://www.webmd.com/eye-health/macular-degeneration/age-related-macular-degeneration-overview (last visited September 8, 2022).
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